
by and among 

NIGERIAN PORTS AUTHORITY 
as the Lessor. 

BUREAU OF PUBLIC ENTERPRISES 
as the Confirming Party. 

and 

INTELS NIGERIA LIMITED 
as the Lessee 

Warri Old Terminal. 

Dated as of 24th day of October, 2005 



TABLE OF CONTENTS 
Page 

ARTICLE I DEFINITIONS; INTERPRETATION ....................................................................... ..7 
1.1 Definitions .................................................................................................................... 7 

....................................................................... ........ 1.2 Interpretation .................... .. .. 11 
ARTICLE I1 EFFECTIVE DATE AND TERM ............................................................................. 1 2  

............................................................................................................. 2.1 Effective Date 12 
....................................................................................................................... 2.2 Term 12 ................ .................................. ARTICLE I11 BASIC LEASE RIGHTS AND OBLIGATIONS .. 1 2  
......................................................................................................................... 3.1 Lease 12 

3.2 Transfer of the Lease Property .................................................................................... 12 
................................................................................... 3.3 Peaceful and Quiet Enjoyment 13 

................................................................................................................ 3.4 Lease Fees 13 
........................................................................................................... 3.5 Common Areas 13 

........................................................................................................................ 3.6 Berths 13 
............................................................................................ 3.7 Access to Other Property 14 ....................................................... ARTICLE IV USE OF LEASE PROPERTY ........... ... .... .. 1 4  

4.1 Permitted Use of Lease Property ............................ ... .............................................. 14 
4.2 Alteration of Lease Property ......................................................................................... 14 

.............................................................................. 4.3 Maintenance .................... ..... 16 
.................... 4.4 Quay Walls and navigational aids on the Premises .. ..... .. ...................... 16 

4.5 Utilities ....................................................................................................................... 17 
4.6 Office Space .......................... .. ............................................................................. 17 
4.7 Disposal of Movable Assets ..................................................................................... 17 

......................................................... 4.8 Access to Lease Property ............................. ... 17 .................................................................................................... ARTICLE V OPERATIONS 18 
5.1 Obligation of Lessee to Perform Operations ................................................................ 18 
5.2 Common User Terminal ............................................................................................... 18 
5.3 Performance of Additional Services ......................................................................... 18 
5.4 Use of Lease Property ......................................................................................... 18 

................................................................................................................ 5.5 Exclusivity 19 
5.6 Standards of Performance ................................. .. .................................................... 19 

................................................................... 5.7 Duties to Cooperate ......................... ... 19 
.......................................................................................... 5.8 Performance Requirements 19 

............................................................................ 5.9 Operations Rates ..................... .. 21 
5.10 Labour ........................... .............. ........................................................................ 22 
5.11 Lessee Equipment ..................................................................................................... 22 
5.12 Spare Parts and Consumables ...................................................................................... 23 

............................................................................................... 5.13 Financing of Operations 23 ................................................................................ ARTICLE V I  CONDITIONS PRECEDENT 23  
6.1 Conditions to Obligations of Each Party ....................................................................... 23 
6.2 Conditions to Obligations of Lessor ................... .. .................................................... 24 

.............................................................................. 6.3 Conditions to Obligations of Lessee 24 
......................................................................................... 6.4 Satisfaction of Conditions 25 ....................................................... ............................. ARTICLE V I I  LESSEE'S COVENANTS .. 26 

................................................................................................................... 7.1 Insurance 26 
.......................................................................................................... 7.2 Safety; Security 26 

................................................................................... 7.3 Environment ..................... ... 27 
............................................................................................................ 7.4 Emergencies 28 

7.5 Information; Communication ................................. .. ................................................. 28 
..................................... ............................................................. 7.6 Dredging; Mooring .... 28 

............................................... ...................................... 7.7 Lessee Ownership Structure ... 28 
......................................................................................................................... 7.8 Taxes 28 

........................................................................................................ 7.9 Licenses; Permits 28 
........................................................................................................ 7.10 Non Compliance 28 

B P E / ~ A  & Intels Nig. L td . (Lease Agreement FOT 'A 7 



ARTICLE V I I I  LESSOR'S COVENANTS .................................................................................. 29 
8.1 Cooperation ................................................................................................................ 29 
8.2 No Interference ......................... ..... ...................................................................... 29 
8.3 Port Access ................................................................................................................. 29 
8.4 Berth and navigational assets within the Premises .................................................... 29 
8.5 Port Services; Vessel Management ............................................................................... 29 
8.6 Dredging .................................................................................................................. 30 
8.7 Waste Disposal ......................... ... ......................................................................... 30 
8.8 Latent Defects ......................................................................................................... 30 
8.9 Access to Premises ...................... .. .......................................................................... 30 
8.10 Utilities 1nfrastructure;Rights of Way ............................................................................ 30 
8.11 Utilities ....................................................................................................................... 30 
8.12 Security ...................................................................................................................... 30 
8.13 Lessor Obligation to Remediate .......... ... .................................................................. 30 
8.14 Licenses; Permits ...................................................................................................... 3 0  
8.15 Taxes ...................... .. ... .. ................................................................................ 31 
8.16 Non Compliance .......................................................................................................... 31 
ARTICLE I X  FORCE MAlEURE ................... .. ......................................................................... 31 
9.1 Effect of Force Majeure .............................................................................................. 31 
9.2 Notice .................................... ..... ............................................................................. 31 
9.3 Satisfactory Solution .................................................................................................... 31 
9.4 Termination .................................... .... ........................................................................ 31 
ARTICLE X DOCUMENTATION AND AUDITS ........................................................................ - 3 2  
10.1 Records and Reports ..................... .. ...................................................................... 32 
10.2 Audits ..................................................................................................................... 33 
10.3 Annual Report ....................... ........... ......................................................................... 33 
10.4 Planning and Investment Report ............................................................................ 34 
10.5 Quarterly Traffic Report ............................................................................................... 34 
ARTICLE X I  REPRESENTATIONS AND WARRANTIES .......................... ...... ............................ 34 

...................................................................... 11.1 Lessee Representations and Warranties 34 
................................. ......................... 11.2 Lessor Representations and Warranties ....... 35 

ARTICLE X I1  DEFAULT .......................................................................................................... 36 
12.1 Lessee Event of Default .............................................................................................. 36 
12.2 Lessor Event of Default ........................................................................................................ -37 
12.3 Consequences of Default .................... .. ..................................................................... 37 ................................................................................................ ARTICLE XI11 TERMINATION 38 
13.1 Termination ............................. .. ...................................................................... 38 

......................................................................................................... 13.2 Rights accruing 38 
........................................................................................... 13.3 Continuity of Operations 38 

13.4 Compensation ................. ... .............................................................................. 38 
ARTICLE XIV COMPENSATION ........................................................................................... 38 

.......................................... 14.1 Compensation upon Force Majeure ........................... .. 38 
...................................... 14.2 Compensation On Termination Due to Lessee Event of Default 38 

14.3 Compensation On Termination Due to Lessor Event of Default ............ .. ........ .............. 38 
14.4 Compensation on expiry of the Term ............................................................................ 39 
14.5 Delayed Payment ......................... ... ...................................................................... 39 
14.6 Remedies Cumulative ................................................................................................. 39 ........................ ............................................... ARTICLE XV INDEMNITIES; LIABILITIES .. 3 9  
15.1 Lessee Indemnity ........................................................................................................ 39 

....................................................................................................... 15.2 Lessor Indemnity 39 ............ ..................................... ARTICLE XVI GOVERNING LAW; DISPUTE RESOLUTION ... 3 9  
16.1 Governing Law ............................................................................................................ 39 
16.2 Disputes .......................... .. ............................................................................... 39 
16.3 Mutual Consultation .................................................................................................. 39 
16.4 Arbitration .................................................................................................................. 40 
16.5 Place of Arbitration ................................................................................................... 40 
16.6 English Language ........................................................................................................ 40 

BPE/NPA & InteJs Nig. Ltd. (Lease Agreement FOT 'A 3 3 



16.7 Performance during Arbitration ................................................................................. 40 
16.8 Waiver of Sovereign Immunity ........................ .. ..................................................... 40 
ARllCLE X V I I  MISCELLANEOUS .................... ...... ............................................................ 41  
17.1 BPE ............................................................................................................................ 41 
17.2 Amendments ..................................... .... ............................................................... 4 1  
17.3 Assignment ................................................................................................................. 41 
17.4 Sub-contracting ..................... .. ................................................................................ 41 
17.5 Offsetting ....................... ... .................................................................................... 41 
17.6 Survival ............................ ............. ....................................................................... 4 1  
17.7 Entire Agreement ........................................................................................................ 41 
17.8 Notices ....................................................................................................................... 41 
17.9 Confidentiality ............................................................................................................. 42 
17.10 No Waiver .................................................................................................................. 42 

................................................................................................................. 17.11 Severability 43 
17.12 Further Assurances ..................................................................................................... 43 
17.13 Lessee Compliance with Laws; Officials Not to Benefit ................................................... 43 
17.14 Lessor Compliance with Laws; Officials Not to Benefit ....................... .. ....................... 43 
17.15 Transitional Period ............................. .... ................................................................................. 43 

BPE/NPA & Inte/s Nig. Ltd . (Lease Agreement FOT 'A 3 4 



LIST OF APPENDICES 

Appendix A Premises 

Appendix B Fixed Assets 

Appendix C Development Plan 

Appendix D Operations 

Appendix E Subsisting Leases 

Appendix F Lease Fees 

Appendix G Berths 

Appendix H Operations Rates 

Appendix I Staffing and Succession Plan 

Appendix J Performance Bond 

Appendix K Insurance 

Appendix L Guaranteed Minimum Tonnage 

Appendix M Dredging Plan 

BPE/WA & Intels Nig. Ltd. (Lease Agreement FOT 'A 3 5 



THIS LEASE AGREEMENT (this "Agreement") is made and entered into this 24th day of 
October 2005 ("Execution Date") by and among: 

THE NIGERIAN PORTS AUTHORITY, a public authority constituted under the Nigerian Ports 
Authority Act No. 38 of 1999 Cap N126 Laws of the Federation of Nigeria whose registered 
office is situate at 26/28 Marina, Lagos, Nigeria (the 'Lessor"); 

THE BUREAU OF PUBLIC ENTERPRISES, the Secretariat of the National Council of 
Privatisation ("NCP") and an agency of the Federal Government of Nigeria established under 
the Public Enterprises (Privatisation and Commercialisation) Act No. 28 of 1999 Cap P38 Laws 
of the Federation of Nigeria, whose registered office is situate at No.1 Osun Crescent, Maitama 
- Abuja, Nigeria ("BPE"), as the Confirming Party; and 

INTELS NIGERIA LIMITED, a private company incorporated under the laws of the 
Federation of Nigeria whose registered office is at KM 16 Port Harcourt Aba Express Way, Port 
Harcourt, Nigeria (the 'Lessee"). 

The Lessor, BPE and the Lessee and their respective successors and permitted assigns are 
hereinafter referred to individually as a "Party" and, collectively, as the "Parties." 

WHEREAS: 

A. The Lessor and the Lessee had executed a lease Agreement as contained in ADDendix E 
("Subsisting Leases"). 

B. Further to the ongoing Ports Reform process, the NCP in accordance with the Public 
Enterprises (Privatisation and Commercialisation) Act No. 28 of 1999, gave approval to its 
Secretariat BPE on 28th December 2004, to invite bids from the Lessee. 

C. The Lessee is a private company limited by shares incorporated and registered in Nigeria 
under the Companies and Allied Matters Act 1990 with registration number RC 0000106. 

D. Pursuant to the said NCP approval, BPE, on 27m January, 2005 invited bids from the Lessee 
for a right to enter into an agreement with the Lessor to (i) lease the real property in the 
port of Warri Old Terminal A (the "m") to be described and delineated in A ~ ~ e n d i x  A 
(the 'Premises") and certain immovable property affixed to the Premises as shall be further 
described in A~Dendix B (the "Fixed Assets," and together with the Premises, the ("Lease 
Pro~erhr"); (ii) make certain improvements to the Lease Property as further described in 
the development plan attached as A ~ ~ e n d i x  C (the "De~el~Dment Plan") and (iii) perform 
certain other operation, maintenance and other services with respect to the Lease Property. 
Parties agree that within the Transition period, the parameters for Appendix A and 
Appendix B shall be provided and shall constitute an integral part of this Agreement. 

E. On 15'~ June 2005, the Lessee submitted its bids and following an evaluation process 
conducted by the BPE, the right to enter into such agreement was awarded to the Lessee. 

F. The Parties desire to set forth the terms and conditions of such agreement, and all of their 
respective rights and obligations related thereto. 

W I T N E S S E T H  

NOW, THEREFORE, in consideration of the mutual promises and agreements of the Parties herein 
expressed, as well as other good and valuable consideration, the receipt and adequacy of which are 
hereby acknowledged, the Parties, intending to be legally bound hereby, agree as follows: 
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ARTICLE I 

DEFINITIONS; INTERPRETATION 

1.1 Definitions. The following terms have the meanings specified in this Article when 
capitalized and used in this Agreement. The meanings specified are applicable to both 
the singular and plural. 

'A&' means the Nigerian Ports Authority Act No. 38 1999, or such other law governing 
port authorities or port operations applicable to the Port as may supersede or succeed 
the same from time to time. 

"Aareement" means this Lease Agreement (including all Appendices attached hereto), 
as amended and/or supplemented from time to time. 

"Annual Reuort" has the meaning set forth in Section 10.3. 

'Auulicable Law" means any law, statute, order, decree, injunction, license, permit, 
consent, approval, agreement or regulation of any Governmental Authority having 
jurisdiction over the matter in question, or other legislative or administrative action of a 
Governmental Authority, or a final decree, judgment or order of a court which relates 
to the Port, the Lease Property, the Operations or the interpretation or application of 
this Agreement, as the case may be, including without limitation the Act. I n  the event 
of an inconsistency or conflict between any of the Applicable Laws, the law most 
specific to the subject matter shall apply. 

"Berths" means quay structures including quay wall, fendering system, bollards and 
service gallery. 

"BPE" - has the meaning set forth in the Preamble. 

"Business Davs" means a day on which commercial banks in Nigeria are not authorized 
or required to close. 

"Chanae in Law" means any amendment, modification, superceding act, deletion, 
addition or change in or to the Applicable Laws that occurs and takes effect after the 
Execution Date and demonstrably and adversely affects a Party's performance of its 
obligations hereunder. 

"w means the occurrence of any of the following: (a) the Lessee 
ceases to control fifty one percent (51°/o) or more of the issued and outstanding Equity 
Interests in the Lessee, on a fully diluted basis, or (b) the Lessee creates, incurs, 
assumes or suffers to exist any mortgage, lien, encumbrance, pledge, security interest, 
covenant, condition, restriction, claim, charge, option, right of first refusal, right of use 
or occupancy, or other legal or equitable encumbrance, or any preference, priority or 
other arrangement having materially the same effect as any of the foregoing, and any 
other matter affecting title on the Equity Interests in the Lessee controlled by it. 

"Commencement Fee" has the meaning set forth in A ~ ~ e n d i x  F. 

'Common Areas" means all areas and facilities outside the Premises and within the 
exterior land boundary lines of the Port (excluding the Berths) that are provided and 
designated by the Lessor from time to time as "common areas" for general non- 
exclusive use. 
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"Control" means the possession, direct or indirect, of the power to vote fifty one 
percent (5l0/0) or more of the Voting Interests of a Person or to direct or cause the 
direction of the management and policies of such Person, whether through the 
ownership of Voting Interests, by contract or otherwise. This definition shall also apply 
to the terms "Controlling," "Controlled by" and "under common Control with." 

"w" or "m means a calendar day. 

"Defaultinq Partv" has the meaning set forth in Section 12.3. 

"Develo~ment Plan" has the meaning set forth in the Recitals. 

"Disclosins Party" has the meaning set forth in Section 17.9. 

'Dis~ute" has the meaning set forth in Section 16.2. 

"Dollar" or "$" means the lawful currency of the United States of America. 

"Effective Date" has the meaning set forth in Section 2.l(b). 

"Execution Date" has the meaning set forth in the Preamble. 

"Emerqenw" means a crisis, incident or other untoward position or threat to public, 
health, environment and safety as agreed by the Lessor and the Lessee. 

"Eauitv Interests" means, with respect to any Person, (a) shares of capital stock of (or 
other ownership or profit interests in) such Person, (b) warrants, options or other rights 
for the purchase or other acquisition from such Person of shares of capital stock of (or 
other ownership or profit interests in) such Person, (c) securities convertible into or 
exchangeable for shares of capital stock of (or other ownership or profit interests in) 
such Person or warrants, rights or options for the purchase or other acquisition from 
such Person of such shares (or such other interests) and (d) other ownership or profit 
interests in such Person (including partnership, member or trust interests therein), 
whether voting or nonvoting, and whether or not such shares, warrants, options, rights 
or other interests are authorized or otherwise existing on any date of determination. 

"Event of Default" means a Lessee Event of Default or Lessor Event of Default, as 
applicable. 

"Fixed Assets" has the meaning set forth in the Recitals. 

"Force Maieure" shall mean any act that (a) renders it impossible for the affected Party 
to comply with its obligations under this Agreement, (b) is beyond such Party's 
reasonable control and not due to its fault or negligence and (c) could not have been 
prevented or avoided by such Party through the exercise of due diligence. Subject to 
the satisfaction of the foregoing conditions, Force Majeure shall include without 
limitation: (i) severe, adverse weather conditions such as storms or floods; (ii) 
earthquakes; (iii) wars (declared or undeclared), civil disturbances, revolts, 
insurrections, public disorder, riots or sabotage; (iv) strikes or other labour disputes in 
Nigeria that are not due to the breach of any labour agreement by the Party claiming 
Force Majeure; (v) fires; (vi) actions or omissions by a Governmental Authority that 
were not induced or promoted voluntarily by the affected Party or were not caused by 
a noncompliance with its obligations under this Agreement or Applicable Law; (vii) the 
inability by the affected Party, despite its reasonable efforts, to timely and correctly 
obtain any permit that enables such Party to meet its obligations under this Agreement; 
or (viii) pollution that was not caused by the noncompliance of the Party claiming Force 
Majeure with its obligations under this Agreement or Applicable Law. 
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"Governmental Authority" means any Nigerian governmental ministry, bureau, 
authority, council, office, or other instrumentality having jurisdiction over a Party, the 
Port, the Lease Property or the Operations, as the case may be, including without 
limitation, the Lessor, the Regulator, the Utilities Charges Commission and any national 
or local port authority, or Affiliate of any of the foregoing. 

"Intellectual P r o ~ e W  Riahts" means (a) patents, trademarks, rights in design, trade 
dress, trade secrets, trade names, and copyrights; (b) applications for registration to 
any of the items contained in subsection (a) of this definition, to the extent that such 
application under Applicable Law provides protection for such items; (c) rights under 
licenses and consents in relation to any of the items contained in subsection (a) of this 
definition; and (d) all forms of protection of a similar nature or having equivalent or 
similar effect to any of them which may exist anywhere in Nigeria. 

"Interruption" means a disruption to the performance of the operations as a 
consequence of : 

a. Any act or omission by the Lessor, including but not limited to, the failure by the Lessor 
to fulfil its obligations under this Agreement; 

b. Maintenance by the Lessor in accordance with the requirements of this Agreement that 
exceeds the time period for such maintenance as previously agreed between the 
parties; 

c. Any act or omission by Governmental Authority not due to the fault of or negligence of 
the Lessee; 

d. An act of Force Majeure; 

e. An emergency; 

f. Events beyond the reasonable control of the Lessee not due to the Lessee's fault or 
negligence. 

"Latent Defects" means those defects not identified in the survey conducted jointly by 
the Parties prior to the Execution Date and included in Appendix B or in the 
Development Plan, and which could not reasonably be identified by the Lessee's 
exercise of due diligence. 

'Lease Fees" has the meaning set forth in Appendix F. 

"Lease Pro~ertv" has the meaning set forth in the Recitals. For avoidance of doubt, 
Lease Property shall also be deemed to include any improvements thereon made by the 
Lessor or the Lessee during the Lease Term in accordance with this Agreement. 

'Lease Term" has the meaning set forth in Section 2.2. 

''Lessee" has the meaning set forth in the Preamble. 

"Lessee Event of Default" has the meaning set forth in Section 12.1. 

"Lessor" has the meaning set forth in the Preamble. 

"Lessor Event of Default" has the meaning set forth in Section 12.2. 
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"LZBOR means the London Interbank Offered Rate for Dollar deposits, as published by 
The Wall Street Journal or, if not published, then by the Financial Times of London, 
applicable from the due date for payment and thereafter on the first day of each 
succeeding calendar month. 

"Material Adverse Effect of Lessee" shall mean any change or circumstance that, 
individually or in the aggregate with all other changes or circumstances has or is 
reasonably likely to have a materially adverse effect on (a) the Lessee's assets, 
properties, or business in a manner relating to the transactions contemplated hereby 
(including for the avoidance of doubt significant foreign exchange movements in the 
U.S. Consumer Price Index used to calculate Throughput Fee) or (b) the Lessee's ability 
to perform its material obligations under this Agreement. 

"Material Adverse Effect of L e s s "  shall mean any change or circumstance that, 
individually or in the aggregate w~ th  all other changes or circumstances has or is 
reasonably likely to have a materially adverse effect on (a) the Lessor's assets, 
properties, or business in a manner relating to the transactions contemplated hereby or 
(b) the Lessor's ability to perform its material obligations under this Agreement. 

"Month" means a calendar month. 

"IUiaeria" means the Federal Republic of Nigeria. 

"Non-Defaultina Party" has the meaning set forth in Section 12.3. 

"Normal Charaes" means any applicable published tariff the Lessee would collect for its 
services at any particular point in time. 

"Owrations" has the meaning set forth in Section 5.1. 

"O~erations Rates" has the meaning set forth in Section 5.9(b). 

"m" or "Parties" has the meaning set forth in the Preamble. 

"Person" means any legal or natural person, including any individual, corporation, 
partnership, limited liability company, joint stock company, association, joint venture, 
trust, governmental or international body or agency, or other entity. 

"Plannina and Investment Report" has the meaning set forth in Section 10.4. 

"Port" - has the meaning set forth in the Recitals. 

"Premises" has the meaning set forth in the Recitals. 

"Prudent Industrv Standards" means the generally accepted practices, methods, 
techniques and standards employed by the international multipurpose terminal industry 
in accordance with Applicable Law with respect to: (a) the development, operation and 
maintenance of multipurpose terminals; (b) personnel and terminal safety and 
environmental protection; and (c) optimizing the performance of the Operations. 

"Ouarterlv Traffic Re~ort" has the meaning set forth in Section 10.5. 

"Receivina P a w  has the meanlng set forth in Section 17.9. 

"Reaulator" means the Lessor or, if there is a change in the law such that the Lessor no 
longer regulates and controls the development and/or conduct of Nigeria's port 
industry, then the Governmental Authority of Nigeria established, assigned, chartered 
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or commissioned to regulate and control the development and/or conduct of Nigeria's 
port industry. 

Routine Maintenance" means maintenance, repairs, renewals and replacements of the 
Lease Property existing at the Execution Date by the Lessee but excluding the Quay 
Wall and navigational aids on the Premises. For the avoidance of doubt, Maintenance 
does not include maintenance, repairs, renewals and replacements by the Lessor, 
Improvements carried out by the Lessee pursuant to the Development Plan or other 
improvements or alterations made in accordance with the provisions of Section 4.3(a) 
of this Agreement; 

"S~ecial Eaui~ment" means rubber tyred equipment above sixty (60) tonnes and non 
rubber tyred equipment not included in the Development Plan. 

"Staffina and Succession Plan" means the plan set forth in ADDendix I. 

"Throuah~ut Fee" shall mean fee stipulated by the Lessor for cargo passing through 
the Concession Area payable by the Lessee in accordance with AD~endix F 

"Termination Date" has the meaning set forth in Section 2.2. 

'Utilities" means infrastructure, equipment or services relating to the supply of 
electricity (including back-up power), water, sewage and drainage, 
telecommunications, gas and fossil and other liquid fuel. 

"Votina Interests" means shares of capital stock issued by a corporation, or equivalent 
Equity Interests in any other Person, the holders of which are ordinarily, in the absence 
of contingencies, entitled to vote for the election of directors (or persons performing 
similar functions) of such Person, even if the right so to vote has been suspended by 
the happening of such a contingency. 

(a) The Parties have participated jointly in the negotiation and drafting of this Agreement. 
I n  the event an ambiguity or question of intent or interpretation arises, this Agreement 
shall be construed as if drafted jointly by the Parties and no presumption or burden of 
proof shall arise favouring or disfavouring any Party by virtue of the authorship of any 
of the provisions of this Agreement. 

(b) The word "including" means "including without limitation." 

(c) Unless otherwise indicated, all reference in this Agreement to Articles, Sections, and 
Appendices shall refer to the corresponding Articles, Sections and Appendices of or to 
this Agreement. 

(d) The Article, Section and Appendix titles contained in this Agreement are for 
convenience of reference only, are without substantive meaning of any kind and are 
not a part of this Agreement. 
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ARTICLE I1 

EFFECTIVE DATE AND TERM 

2.1 Effective Date 

(a) Terms Binding on Execution Date. The provisions of this Article, along with the 
provisions of Articles 11 (Representations and Warranties), 15 (Indemnities), 
16 (Governing Law; Disputes), shall be in full force and effect, binding upon 
the Parties hereto, and enforceable in accordance with their terms, from the 
Execution Date. 

(b) Conditions Precedent. Except as otherwise provided in Section 2.l(a), this 
Agreement shall become effective thirty (30) days following the Execution Date 
provided that the conditions to effectiveness set forth in Article V I  have been 
fulfilled (the "Effective Date"). 

Term This Agreement shall have a term (the "Term"), which commences on the 
Effective Date and terminates on the date that occurs on the Twenty Fifth (2sth) 
anniversary of the Effective Date, unless earlier terminated in accordance with the 
terms hereof. Following such Twenty Fifth (25'" anniversary of the Effective Date, and 
unless this Agreement has otherwise been terminated, the Parties may mutually agree 
to renew this Agreement for an additional period; provided that either Party has 
notified the other Party in writing of its desire to renew this Agreement no less than 
five (5) years prior to such Twenty Fifth (25th) anniversary of the Effective Date. 

ARTICLE I11 

BASIC LEASE RIGHTS AND OBLIGATIONS 

3.1 Lease I n  consideration of the covenants and agreements set forth in this Agreement 
and other good and valuable consideration, the Lessor shall lease the Lease Property to 
the Lessee, and the Lessee shall lease the Lease Property from the Lessor free and 
clear of all Security Interests, subject to the terms and conditions set forth in this 
Agreement. 

3.2 Transfer of the Lease Pro~ertv. Commencing on the Effective Date and continuing 
throughout the Transition Period in accordance with the Transition Plan, the Lessor 
shall transfer to the Lessee the Lease Property free and clear of Security Interests for 
the Term. The Lessor shall remain the owner of the Lease Property except as 
expressly agreed to in writing by the Lessor. Subject to the provisions of Sections 
4.3(b) and 4.4, throughout the Term, the Lessee shall keep and maintain: 

(a) the Lease Property in the condition in which i t  is transferred to the Lessee on 
the Effective Date fair wear and tear excepted, and free and clear of all 
Security Interests arising from the performance of the Operations or any other 
of its obligations hereunder, and 

(b) the Fixed Assets in good condition and working order. 

The Lessee shall indemnify, defend, and hold harmless the Lessor from and against 
and promptly remove and discharge any such Security Interests which may be placed 
on the Lease Property, except those attributable to the acts or the omissions of the 
Lessor. 

-- 
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3.3 Peaceful and Quiet Eniovment To the extent that the Lessee complies with the terms 
and conditions of this Agreement, the Lessee shall peacefully and quietly hold, occupy 
and enjoy the Lease Property. In the event that any third party other than Affiliates of 
the Lessee conduct(s) activities or present(s) claims which interfere with the Lessee's 
peaceful and quiet possession and enjoyment of the Lease Property or the Lessee 
suffers any claims, causes of action, damages, or losses which may accrue and arise 
from the acts or omissions of other third parties having a right of use over the Premises 
prior to the Execution Date, the Lessor shall indemnify, defend, and hold harmless the 
Lessee from and against any such claims. 

3.4 Lease Fees The Lessee shall pay the Lease Fees in consideration of this Agreement in 
accordance with the terms and conditions set out in Appendix F. Except as the Parties 
may otherwise agree in writing, all payments must be made in Dollars. Any amounts 
due but not paid thereunder shall bear interest at LIBOR plus five percent (5%) 
compounded monthly. 

3.5 Common Areas. The Lessor shall grant to the Lessee for the benefit of the Lessee and 
its employees, contractors, customers and invitees during the Term, the non-exclusive 
right to use, in common with others entitled to such use (including the Lessor), the 
Common Areas as they exist from time to time, subject to all rights reserved by the 
Lessor hereunder and under the terms of all rules and regulations promulgated from 
time to time with respect thereto. The Lessee shall not use the Common Areas in any 
manner that is inconsistent with the Lessee's permitted use of the Premises nor in any 
manner that unreasonably interferes with the use of the Port by other occupants or 
users of the Port. The Lessor reserves the right from time to time, subject to the 
Lessor first giving the Lessee reasonable notice and provided that the performance of 
the Operations by the Lessee are not adversely affected to: 

(a) make changes in or to the Common Areas; 

(b) close temporarily any of the Common Areas; 

(c) add, eliminate or change the location of any improvements in the Common 
Areas and/or construct additional buildings, facilities and other improvements 
within the Common Areas; 

(d) prohibit unauthorized Persons from using or accessing the Common Areas; or 

(e) perform such other activities and make such other changes in, to or with 
respect to the Common Areas as the Lessor may deem appropriate. 

The provisions of this Section 3.5 shall at all times be subject to the Lessor's covenant 
set out in Section 8. 

3.6 Berths Subject to the provisions of this Article, the Lessee shall at all times have an 
exclusive right to use the Berths. Subject to applicable Port regulations the Lessor shall 
have the right of primary use of the Berths in the case of an Emergency provided that: 

(a) the Lessor's use of the Berth is not on a discriminatory basis; and 

(b) the Lessor pays the Lessee the Operations Rates where cargo passes through 
the Premises. 

I f  such preferential use by the Lessor continues for more than five (5) consecutive days 
or ten (10) cumulative dates in any calendar year, the Lessee shall have a right to 
require the Lessor to pay the Lessee for its lost revenue due to such preferential use by 
the Lessor. 
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3.7 A c c e s s t o  Subject to Applicable Law and the Lessor's prior written 
approval, such approval not to be unreasonably withheld, the Lessee shall have the 
right to negotiate rights of way, easements and other types of access to land and other 
property and Utilities near or adjacent to the Premises other than those granted to the 
Lessee and referred to in Section 8.10 in order to perform its obligations hereunder, 
including without limitation the performance of the Operations. 

ARTICLE I V  

USE OF LEASE PROPERTY 

4.1 Permitted Use of Lease Property The Lessee shall only use the Lease Property to 
perform the Operations, and may not use the Lease Property for any other purpose 
without the Lessor's prior written approval, such approval not to be unreasonably 
withheld. The Lessee shall not conduct any activities within the Premises other than 
the performance of the Operations. The Lessee shall not conduct such permitted use, 
or allow such permitted use to be conducted, in violation of any Applicable Law or in 
any manner that would: 

(a) violate, invalidate or cause a loss of coverage under any insurance in force on 
or after the Execution Date with respect to the Lease Property or other 
premises of the Port; 

(b) cause injury or damage to the Lease Property, to the person or property of any 
Person on the Lease Property or to any Person or property of any Person on 
other premises of the Port; 

(c) cause diminution in the value or usefulness of all or any portion of the Lease 
Property (reasonable wear and tear excepted); 

(d) disturb or unreasonably interfere with or endanger the Lessor or any other 
lessees of the Port; or 

(e) create a nuisance or waste in on or about the Premises which adversely affects 
other premises of the Port. 

4.2 Alteration of Lease Property 

(a) By Lessor. Subject to the mutual agreement of the Parties and in accordance 
with Applicable Law, the Lessor shall have the right to alter the Premises 
subject to the alteration of the Lease Fees payable by the Lessee in accordance 
with the provisions of this Agreement; provided that: 

(i) such alteration is required for technical operations and/or economic 
well-being of the Port; 

(ii) such alteration does not unreasonably interfere with the Lessee's 
peaceful and quiet possession and enjoyment of the Lease Property; 
and 

(iii) such alteration shall not have a material adverse effect in the 
performance of the Operations. 

(b) By Lessee. 

-- 
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(i) Development Plan. The Lessee shall perform the Improvements to the 
Lease Property required under the Development Plan which has been 
approved by the Lessor; provided that the Lessee has furnished to the 
Lessor the following no later than sixty (60) days prior to the proposed 
date for commencement of the work implementing such Improvement: 

(1) the plans and drawings for such Improvement; 

(2) the names and addresses of the proposed contractor(s); and 

(3) such other- documentation as may be reasonably requested by 
the Lessor. 

The Lessor shall within the said sixty days communicate its respond to 
the Lessee. 

(ii) Amendment to Development Plan: The Lessee shall not amend the 
Development Plan without the Lessor's prior written approval, such 
approval not being unreasonably withheld. 

(iii) Other improvements. The Lessee shall not make any other 
improvements or alterations to the Lease Property other than the 
Improvements contemplated in the Development Plan without the 
Lessor's prior written approval. When requesting such approval, the 
Lessee shall furnish to the Lessor with the following no later than sixty 
(60) days prior to the proposed date for commencement of the work 
implementing such improvement or alteration: 

(1) the plans and drawings for such improvements or alterations; 

(2) the names and addresses of all proposed contractors; and 

(3) such other documentation as reasonably requested by the 
Lessor. 

Where the Lessee has furnished the required information, the Lessor 
shall within the said sixty days respond to the Lessee's request, failure 
of which, the Lessor shall be deemed to have given its approval to the 
improvement or alteration and the Lessee may proceed to make such 
improvement. 

Any improvements or alterations made by the Lessee to the Lease 
Property during the Term which cannot be removed by the Lessee on 
the Termination Date shall be and shall remain the property of the 
Lessor without any claim for or reimbursement by the Lessee for the 
cost of the value tliereof. 

(iv) Applicable Standards. -The Lessee shall ensure that the Improvements 
made and any other improvements and/or alterations made are in 
compliance with 

(1) Applicable Law; 

(2) international conventions, protocols and international 
agreements to which Nigeria is a party; and 

(3) Prudent Industry Standards. 

--- 
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(v) Rights of Lessor to Monitor and Inspect Without limiting or reducing 
the Lessee's obligations under Section 4.3(b) or 4.4, the Lessor shall 
have the right to inspect the Improvements and any other 
improvements or alterations during performance of the same and after 
they have been completed, and they shall not be used by the Lessee 
until the Lessee has notified the Lessor in writing that they are in 
accordance with the plans approved by the Lessor and comply with 
Applicable Law. Any inspection by the Lessor shall be undertaken in 
accordance with the provisions set out in Section 4.8(a). The Lessor 
shall have the right to be present and monitor at any time during the 
performance of the Improvements and any other improvements or 
alterations and shall have access to the Premises and to all records and 
materials of the Lessee related to such Improvements, improvements 
or alterations including participation in related progress meetings. 

4.3 Maintenance 

(a) Lessee3 Maintenance Obligabons. The Lessee shall be responsible for the 
Maintenance (but excluding Maintenance resulting from Latent Defects which 
shall remain the responsibility of the Lessor) so that at all times during the 
Term and upon the Termination Date, the Lease Property (excluding the Quay 
Wall and navigational aids on the Premises) shall be in the same condition as 
on the Effective Date, excluding normal wear and tear. The Lessee shall 
maintain the Lease Property (excluding the Quay Wall and navigational aids on 
the Premises) in good condition and repair. All Maintenance shall be equal or 
better in quality to the original material and workmanship standard. The 
Maintenance performed by the Lessee shall comply with Applicable Law and 
Prudent Industry Standards. The Lessee shall inform the Lessor in writing of 
entry into any contract for Maintenance. The Lessee shall obtain and maintain 
all licenses, certifications or other documents required for such Maintenance in 
accordance with Applicable Law. The Lessor shall assign to the Lessee on the 
Execution Date all rights under any warranties it may receive or be entitled to 
for the Lease Property. 

(b) Notification and Repair of Damage. I n  the event that any Lease Property 
(excluding the Quay Wall and navigational aids on the Premises) is damaged, 
the Lessee shall notify the Lessor in writing of the same within three (3) days 
after the Lessee became aware of such damage. The Lessee shall commence 
the process of repairing such damage within seven (7) days and shall complete 
such repair to damaged Lease Property within a reasonable period to be 
mutually agreed by the Parties. I n  the event that the Lessee fails to 
commence the process of repairing within such period, then the Lessor may 
give notice in writing to the Lessee requiring the Lessee to commence the 
process of repairing within seven (7) days. I f  the Lessee has failed to 
commence the process of repairing upon expiry of the notice by the Lessor, 
then the Lessor may offer the repair work for tender and the Parties shall 
agree the appointment of a contractor to perform the repair work. I n  such 
instance, the Lessee shall be responsible for cost of the repair and if the Lessor 
is required to make any payment towards such repair work, the Lessee shall 
reimburse the Lessor its actual costs incurred together with interest equal to 
LIBOR plus five per cent (5%) compounded monthly. 

4.4 Ouav Wall and naviaational aids 011 the Premises. The Lessor shall be responsible for 
maintenance, repairs, renewals and replacements of the Quay Wall and navigational 
aids on the Premises during the Term. In  the event that any of the Quay Wall or 
navigational aids on the Premises are damaged, the Party becoming aware of such 
damage shall notify the other Party in writing of the same within three (3) days after 
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becoming aware of such damage. The Lessor shall commence the process of repairing 
such damage within seven (7) days of the date of notification by one Party to the other 
of damage and shall complete such repair to Berth or navigational aids on the Premises 
within a reasonable period to be mutually agreed by the Parties. I n  the event that the 
Lessor fails to commence the process of repairing within such period, then the Lessee 
may give notice in writing to the Lessor requiring the Lessor to commence the process 
of repairing within seven (7) days. I f  the Lessor has failed to commence the process of 
repairing upon expiry of the notice by the Lessee, then the Lessee may offer the repair 
work for tender and the Parties shall agree the appointment of a contractor to perform 
the repair work. I n  such instance, the Lessor shall be responsible for cost of the repair 
and if the Lessee is required to make any payment towards such repair work, the 
Lessor shall reimburse the Lessee its actual costs incurred together with interest equal 
to LIBOR plus five per cent (Solo) compounded monthly. 

4.5 Utilities Subject at all times to the covenants of the Lessor set out in Section 8, the 
Lessee shall make its own arrangements and pay for the supply of Utilities to the Lease 
Property, including serving the vessels that call at the Premises. 

4.6 Office S~ace. The Lessee shall provide, at its own expense, adequate office space for 
the Lessor and other Governmental Authorities required by the Act to have office space 
on the Premises including without l~mitation to those who have duties such as customs 
and immigration functions in the Premises, not exceeding a total floor-space of two 
hundred (200) square metres. 

4.7 Dis~osal of Movable Assets The Lessee shall not sell, transfer, remove or dispose of 
any of the Movable Assets without offering the Lessor the right of refusal to purchase 
such Movable Asset from the Lessee. In  the event of the Lessor's refusal to purchase 
such Movable Asset, the Lessee shall advise the Lessor of any subsequent transfer to a 
third party of such Movable Asset. Notwithstanding the foregoing, in each Annual 
Report, the Lessee shall list the Movable Assets, if any, that have been sold, 
transferred, removed or disposed cf during the previous year and shall provide audited 
details of all such transactions. 

(a) By Lessor to vebify compliance with this Agreement. The Lessee shall permit 
the Lessor and its designated representatives and agents during the Lessee's 
working hours to enter and inspect the Lease Property for the purpose of 
verifying the Lessee's compliance with this Agreement and any other 
requirements under Applicable Law provided that any such visit shall not 
unreasonably interfere with the Lessee's performance of the Operations. The 
Lessor shall notify the Lessee in writing at least three (3) days in advance of 
any inspection of the names of the individuals to be permitted access and the 
time and date of such visit. 

(b) By Lessor in the event of Emergency. The Lessee shall permit the Lessor and 
its designated representatives and agents without prior notification to enter 
and inspect the Lease Property in the event of Emergency provided that any 
such visit shall not unreasonably interfere with the Lessee's performance of the 
Operations. 

(c) By Lessor to fulfil its obligations under this Agreement. The Lessee shall also 
grant access to the Premises to the Lessor or its designates on mutually agreed 
terms for the purpose of fulfilling its obligations under this Agreement provided 
that any such visit shall not unreasonably interfere with the Lessee's 
performance of the Operations. 
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(d) Necessary right of way, The Lessor shall have the right of access through the 
Premises to other facilities controlled by the Lessor under circumstances where 
reasonable, alternative means of access are not available subject to the prior 
consent of the Lessee provided that any Person granted such right of way shall 
follow the rules concerning safety, traffic, security and other regulations 
relating to the Premises and performance of the Operations prescribed by the 
Lessee, which rules shall not be discriminatory in application. 

(e) By Governmental Authorit~es. The Lessee shall grant access to the Premises to 
Government Authorities for the purpose of carrying out any activities which 
they are legally entitled to carry out in the Premises pursuant to Applicable 
Law. 

(f) By Shipping Agents and others. The Lessee shall grant access to the Premises 
to shipping line employees and agents and the staff of any contractors 
employed by them, to enable them perform their work efficiently provided that 
they do not unreasonably interfere with the Lessee's performance of the 
Operations and provided further that the shipping line employees and agents 
and the staff of any contractors employed by them shall follow the rules 
concerning safety, traffic, security and other regulations relating to the 
Premises and performance of the Operations prescribed by the Lessee, which 
rules shall not be discriminatory in application. 

ARTICLE V 

OPERATIONS 

5.1 Obliaation of Lessee to Perform Operations The Lessor hereby appoints the Lessee and 
the Lessee hereby accepts such appointment, to perform the operations and activities 
described in Part A of Appendix D (collectively, the "O~erations") in accordance with 
the terms of this Agreement. The Lessor confirms that it hereby delegates to the 
Lessee all such powers and authority as are necessary for the Lessee to perform the 
Operations. 

5.2 Common User Terminal. The Lessee shall perform the Operations such that the Lease 
Property is a common user terminal open to any and all shippers and consignees of 
cargo, and to all shipping lines. The Lessee shall ensure that any agreement executed 
by it prior to or during the Term shall not violate this Section. 

5.3 Performance of other services. The Lessor hereby grants the Lessee the right, 
exercisable at the Lessee's sole discretion, to perform the other services as described in 
Appendix D at the Premises in accordance with the terms of this Agreement. I f  the 
Lessee does commence performance of one or more of the other services during the 
Term, reference to "Operations" in this Agreement shall be deemed to include those 
other services being performed by the Lessee in accordance with the right set out in 
this Section 5.3. The Lessee shall ensure that any charges made for other services 
shall be in accordance with Applicable Law and competitive within the Port and within 
competing ports of Nigeria. 

5.4 Use of Lease Property. The Lessee shall only perform the Operations within the 
Premises, and shall use the Lease Property for the sole purpose of performing the 
Operations in accordance with this Agreement. 

5.5 Exclusivitv The Lessee shall have the exclusive right during the Term to perform the 
Operations within the Premises. 
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5.6 Standards of Performance The Lessee shall perform the Operations: 

(a) in a safe, efficient, effective and economic manner; 

(b) with due care and skill; and 

(c) in accordance with Applicable Law and Prudent Industry Standards. 

5.7 Duties. The Parties shall cooperate in good faith to ensure the smooth 
and effective transfer of the provision of the Operations from the Lessor to the Lessee 
during the Transition Period. In performing the Operations, the Lessee shall cooperate 
with the Lessor and, if applicable, the Regulator so as to enable the Lessor and the 
Regulator to perform their monitoring, supervisory and other duties relating to the Port. 

5.8 Performance Reauirements 

(a) General Requirements. The Lessee shall use its best efforts to: 

(i) develop, market and promote Cargo throughput and Cargo-related 
business of the Lease Property in order to achieve maximum utilization 
thereof in a manner which is consistent with Applicable Law and 
Prudent Industry Standards; and 

(ii) ensure that there is no decline in the standards of the Operations. 

(b) Specific Requirements. The Lessee shall perform the Operations in such a 
manner as to achieve the performance requirements in the applicable years of 
the Term 

(c) Interruptions. The Parties shall ensure that the Lessee's performance of the 
Operations shall be as continuous and without Interruptions as is reasonably 
practical. The Lessee shall maintain records of the number, duration, location 
and extent of all Interruptions. I f  the performance of the Operations are 
adversely affected by Interruptions during an Operational Year, the 
Performance Requirements shall be reduced by a pro rated percentage of the 
number of days that an Interruption prevented Operations over three hundred 
and sixty five days PROVIDED that for the purposes of this Section, any 
Interruption for under twenty four (24) consecutive hours shall not be taken 
into account when assessing whether an Interruption has occurred unless there 
has been Interruptions for a period of seventy two (72) cumulative hours in an 
Operational Year, in which case all time amounting to an Interruption shall be 
taken into account when assessing the Performance Requirements. 

(d) Tracking and Evaluation of Pedormance. The Lessor shall evaluate the 
Lessee's performance of the Operations on an annual basis. The process of 
evaluation shall commence on the Effective Date and shall be conducted as 
follows: 

(i) following the completion of each Operating Year, the Lessee shall 
provide to the Lessor a report in respect of that Operating Year which 
shall include, inter alia, a full account of its performance against the 
applicable Performance Requirements, an explanation of any failure to 
meet such Performance Requirements and any other information 
requested by the Lessor to enable it to make its evaluation (the 
"Lessee Report") within ninety (90) days after the end of each 
Operational Year. In  the event that the Lessee fails to provide the 
Lessee Report within the period of ninety (90) days after the end of an 
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Operational Year, the Lessor shall give the Lessee thirty (30) days 
written notice requiring the Lessee to produce the Lessee Report. I n  
the event that the Lessee fails to produce the Lessee Report by the 
expiry of the thirty (30) day period then the provisions of Sub Section 
(iv) shall apply. 

(ii) The Lessor's evaluation, which shall have been ongoing during the 
Operating Year, shall be completed by the Lessor and the Lessor shall 
produce and deliver to the Lessee an evaluation report containing its 
own assessment of the Lessee's performance against the Performance 
Requirements taking into account any Interruption, and stating 
whether, in its opinion, the Lessee has reached the Performance 
Requirements. (the "Lessor Report") within thirty (30) days of the 
earlier of either: 

(A) receipt of the Lessee Report; or 

(B) in the event that the Lessee fails to provide the Lessee Report 
upon the expiry of the thirty (30) days referred to in Sub 
Section (i) above. 

I n  the event that the Lessor fails to provide the Lessor Report within 
the period stated in this Sub Section, the Lessee shall give the Lessor 
thirty (30) days written notice requiring the Lessor to produce the 
Lessor Report. In the event that the Lessor fails to produce the Lessor 
Report by the expiry of the thirty (30) day period then the provisions of 
Sub Section (iv) shall apply. 

(iii) Within fourteen (14) days of submission by the Lessor of the Lessor 
Report to the Lessee, the Parties shall meet and agree whether the 
Lessor's evaluation is accepted by both Parties, whether the Lessee has 
reached or exceeded the Performance Requirements. Any 
disagreement between the Parties in respect of the Lessor Report shall 
be resolved pursuant to the provisions of Article 16 (Governing Law; 
Dispute Resolution). 

(iv) I n  the event that either: 

(A) the Lessee fails to produce the Lessee Report further to thirty 
(30) days' written notice from the Lessor given in accordance 
with Sub Section (i) above, then the Lessor Report shall be 
binding upon both Parties and Parties shall not be required to 
meet and agree the Lessor's evaluation in accordance with Sub 
Section (iii) above; 

(8) the Lessor fails to produce the Lessor Report further to thirty 
(30) days' written notice from the Lessee given in accordance 
with Sub Section (ii) above, then the Lessee Report shall be 
binding upon both Parties and the Parties shall not be required 
to meet and agree the Lessor's evaluation in accordance with 
Sub Section (iii) above. 
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(e) Exceeding Guaranteed Minimum Tonnage. I n  the event that the Lessee 
exceeds the guaranteed minimum tonnage , there shall be an adjustment in 
the Throughput Fees due and payable by the Lessee in accordance with the 
provisions set out in Appendix L. . 

5.9 Operations Rates 

(a) General Parameters. The Lessee shall ensure that the Operations Rates shall 
be in accordance with Applicable Laws and competitive within the Port and with 
other competing ports of Nigeria having facilities similar to the Lease Property. 

(b) Specific Parameters. The Lessee shall charge cargo dues and delivery charges 
for the Operations which are not greater than the rates set forth in Section A of 
Appendix H (the "Operations Rates") in accordance with the terms and 
conditions included therein. The Lessee shall not make any increases in the 
Operations Rates, unless agreed to in writing by the Parties and any required 
consents of Governmental Authorities have been obtained. Value added taxes 
and other taxes shall be added as required to the accounts rendered to the 
Lessee's customers. Income from the Operations Rates shall accrue directly to 
the Lessee without any collection, deduction or setoff by the Lessor or the 
Regulator. The Lessee shall also be allowed to charge for other services 
rendered but not specified in Appendix H, including but not limited to: terminal 
handling, inland container depot transfers, storage and for penalties for 
violation of applicable rules and regulations set down by the Lessee. The level 
of terminal handling charges and inland bonded terminal transfer charges shall 
not exceed the market rates charged by the shipping agents and the Lessor 
respectively prior to this agreement, and any future increases shall require the 
consent of the relevant Governmental Authorities. 

(c) Publication of Operations Rates. The Lessee shall at all times publish its rates, 
charges and conditions of the Operations as directed by the Lessor or the 
Regulator, and shall make such information immediately available upon request 
by any Person 

(d) No Discriminatory Pricing. The Lessee shall afford to all who may request the 
Operations uniform treatment under like conditions and shall not apply 
discriminatory charges on any Person. For the avoidance of doubt, the 
provisions of this Section shall not prohibit the Lessee from granting 
Preferential Rates in accordance with the provisions set out in Sub Section (e) 
below. 

(e) Preferential Rates. I f  Preferential Rates are applied to any customers of the 
Lessee, the Lessee shall inform the Lessor and if applicable, the Regulator in 
writing of the same. I f  the Lessor can show to the satisfaction of the Regulator, 
or if the Lessor is the Regulator then an Expert, that the Preferential Rates 
applied by the Lessee are discriminatory, the Lessor shall have the right to 
instruct the Lessee to apply such rates to all other similar customers of the 
Lessee using the Operations and the Lease Property. 

(f) Charging the Operaoons Rates. Other than in circumstances where the Lessee 
charges Preferential Rates, if the Lessee is not able to charge the Operations 
Rates and/or other charges referred to in Subsection (b) above to its 
customers, the Lessee shall refer the matter to the Regulator for determination 
of the rates chargeable. 
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(g) Complaints. I n  the event that the Lessor or any other Governmental Authority 
receives a complaint of discrimination on the part of the Lessee, and the 
Regulator, or if the Lessor is the Regulator then an Expert, concludes after its 
investigation of such complaint that there are reasonable grounds for such 
complaint, then the Lessee shall immediately cease and desist from such 
practices and pay any applicable penalties provided for under Applicable Law. 

5.10 Labour. 

(a) Qualified Personnel. The Lessee shall select and employ sufficient, suitably 
skilled and qualified personnel to enable it to perform the Operations in 
accordance with this Agreement. 

(b) Sources of Labour. When sourcing personnel, the Lessee shall comply with the 
Staffing and Succession Plan as set out in Appendix I to the extent applicable. 
The Lessee shall use reasonable efforts to employ Nigerian nationals in 
management positions to the extent that there are Nigerian nationals who 
satisfy the requirements for such positions. Former employees of the Lessor 
who are affected by the take over, will be encouraged to apply for available 
positions and will be given fair and due consideration for employment by the 
Lessee. The Lessor shall be responsible for the retirement benefits including 
but not limited to all outstanding salaries and any relevant severance payments 
(if any) of its employees until the date on which they may be employed by the 
Lessee. 

(c) Employment Contracts. With respect to personnel employed by the Lessee 
under Section 5.10(b) the Lessee shall be responsible for the negotiation of the 
applicable employment and labour contracts which shall be made in accordance 
with Applicable Law. Notwithstanding the foregoing, all Lessee personnel shall 
remain its or its Affiliate's employees for all salary and benefit purposes and 
shall be compensated in accordance with the Lessee's normal policies as may 
be modified by the Lessee from time to time. 

(g) Trainiing The Lessee shall be responsible for the preparation and 
implementation of all training of all staff working at the Premises in accordance 
with the Staffing and Succession Plan and Applicable Law. 

(h) Identification of Lessee Personnel. The Lessee shall ensure that its personnel 
are issued the appropriate identification documentation. Such identification 
documentation shall be produced to any official or authorized person who has 
reasonable grounds to request the identification of such personnel. Upon the 
termination of employment of such personnel, such identity documentation 
shall be returned to the Lessee. 

5.11 Lessee E a ~ i ~ m e n t  The Lessee may use additional equipment on the Premises not 
included in the Development Plan ("Lessee Equipment") to satisfy its obligations 
hereunder, including without limitation its performance of the Operations and to meet 
the Performance Requirements provided that, in the case of Special Equipment the 
Lessee shall obtain the Lessor's prior written approval, such approval not to be 
unreasonably withheld. I f  the Lessor has not responded to the Lessee within five (5) 
days of receipt of the request for such from the Lessee, the Lessor shall be deemed to 
have given its approval. Lessee Equipment shall be and shall remain the Lessee's 
property notwithstanding the termination of this Agreement for any reason unless the 
Parties otherwise agree that the Lessor shall become owner of such Lessee Equipment 
on the Termination Date. The Lessee shall, at its own expense, remove Lessee 
Equipment from the Premises on the Termination Date in the event that the Lessor 
requires such removal or the Lessee does not agree to transfer the same to the Lessor. 
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The Lessee shall provide the Lessor with a full list of Lessee Equipment during the 
Termination Period and whether it is prepared to sell such Lessee Equipment to the 
Lessor. The purchase price for any Lessee Equipment shall be mutually agreed between 
the Parties. 

5.12 S~are  Parts and Consumables. 

(a) On the commencement of the Term. Thirty (30) days prior to the Effective 
Date, the Lessor shall provide the Lessee with a list of its inventory of spare 
parts and consumable items related to the Lease Property. The Lessee shall 
have the option to purchase from the Lessor any or all such spare parts and 
consumable items at a price mutually agreeable to the Parties. 

(b) On the termination of the Term. Thirty (30) days prior to the Termination 
Date, the Lessee shall provide the Lessor with a list of its inventory of spare 
parts and consumable items related to the Lease Property. The Lessor shall 
have the option to purchase from the Lessee any or all such spare parts and 
consumable items at a price mutually agreeable to the Parties. 

5.13 Financin~ of Operations The Lessee shall be responsible for the planning of the 
financing of its performance of the Operations. The Lessee may use this Agreement as 
security for obtaining finance in respect of the Operations. For the avoidance of doubt, 
no Lease Property shall be used as security by the Lessee. 

ARTICLE V I  

CONDITIONS PRECEDENT 

6.1 Conditions to Obliaations of Each Partv. The obligations of the Lessor and the Lessee 
to consummate the transactions contemplated by this Agreement shall be subject to 
the fulfilment prior to the Effective Date of the following conditions: 

(a) Execution and Delivery of this Agreement Each Party shall have duly executed 
and delivered to the other Party this Agreement. 

(b) Corporate Proceedings. Each Party shall have provided to the other corporate 
proceedings in connection with the transactions contemplated by this 
Agreement. The Lessee shall have delivered to the Lessor a secretary's 
certificate certifying to: 

(i) resolutions adopted by the Lessee evidencing the authorisations 
described in this Section; 

(ii) the constitutional documents of the Lessee; and 

(iii) authority of the officers of the Lessee executing this Agreement and 
documents required hereunder. 

The Lessor shall have delivered to the Lessee a secretary's certificate certifying 
to: 

(i) resolutions adopted by the Lessor evidencing the authorisations 
described in this Section; and 

(ii) authority of the officers of the Lessor executing this Agreement and 
documents required hereunder. 

- - -  - -  

BPE/NPA & Intel~ Nig. L td. (Lease Agreement FOT 'A 3 23 



(c) No Injunction, etc. Consummation of the transactions contemplated by this 
Agreement shall not have been restrained, enjoined or otherwise prohibited in 
any material respect by any Applicable Law, including any order, injunction, 
decree or judgment of any court Authority, and there shall not have been 
promulgated, entered, issued or determined by any court or other 
Governmental Authority to be applicable to this Agreement any Applicable Law 
making illegal the consummation of the transactions contemplated by this 
Agreement. 

(d) Power supply, The Parties shall be satisfied that the Lessee has access to 
sufficient power supply (including, but not limited to the Utilities) in order that 
the Lessee is able to fulfil its other obligations as set out in this Agreement. 

6.2 Conditions to Obliqations of Less@. The obligation of the Lessor to consummate the 
transactions contemplated by thls Agreement shall be subject to the fulfilment, prior to 
the Effective Date, of the following additional conditions (unless waived in writing by 
the Lessor): 

(a) Representations and Warranties of Lessee. -The representations and warranties 
of the Lessee in Section 11.1 shall be true and correct in all material respects 
when made and at and as of the Execution Date and the Effective Date with 
the same effect as though made at and as of such time, except that those 
representations and warranties which are made as of a specific date shall be 
true and correct in all material respects as of such date. 

(b) Covenants of Lessee. The Lessee shall have duly performed and complied in 
all material respects with all covenants and agreements contained in this 
Agreement required to be performed or complied with by it at or before the 
Effective Date. 

(c) Oficer's Certificate. The Lessee shall have delivered to the Lessor a certificate 
in form and substance satisfactory to the Lessor, dated the Effective Date and 
signed by a duly authorized officer, as to the fulfilment of the conditions set 
forth in Sections 6.2 (a) and (b). 

(d) Commencement Fee. The Lessee shall have paid to the Lessor, and the Lessor 
shall have received, the Commencement Fee, in accordance with Appendix F. 

(e) PerformanceBond. With in f i f teen(15)daysaf te r theEf fec t i~eDate~ the 
Lessee shall deliver to the Lessor a performance bond in favour of the Lessor in 
an amount not less than three hundred and fifty thousand United States 
Dollars (US$350,000) and in the form set forth in Appendix J or in other form 
and substance reasonably acceptable to the Lessor and from a financial 
institution acceptable to the Lessor. Such performance bond shall remain in 
full force and effect until thirty (30) days after the Termination Date. Such 
bond shall cover the Lessee's financial obligations under this Agreement, 
including without limitation the payment of the Lease Fees and all other costs 
and financial liabilities arising from its financial obligations under this 
Agreement, and all financial penalties due and payable by the Lessee 
hereunder. All premiums or other costs associated with obtaining and 
maintaining such performance bond shall be paid by the Lessee. 

(0 Evidence of Insurance. The Lessee shall have delivered to the Lessor 
certificates of insurances and other documentation reasonably requested by 
the Lessor evidencing that the Lessee has obtained the insurance coverage on 
the Premises required under Section 8.1. 
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6.3 m. The obligations of the Lessee to consummate the 
transaction contemplated by this Agreement shall be subject to the fulfilment prior to 
the Effective Date, of the following additional conditions (unless waived in writing by 
the Lessee): 

(a) Representations and Warranties of Lessor. The representations and 
warranties of the Lessor in Section 11.2 shall be true and correct in all 
material respects when made and at and as of the Execution Date and 
the Effective Date with the same effect as though made at and as of 
such time, except that those representations and warranties which are 
made as of a specific date shall be true and correct in all material 
respects as of such date. 

(b) Cbvenants of Lessor. The Lessor shall have duly performed and 
complied in all material respects with all covenants and agreements 
contained in this Agreement required to be performed or complied with 
by it at or before the Effective Date. 

(c) Oficer's Certificate. The Lessor shall have delivered to the Lessee a 
certificate in form and substance satisfactory to the Lessee, dated the 
Effective Date and signed by a duly authorized officer, as to the 
fulfilment of the conditions set forth in Sections 6.3 (a) and (b). 

(d) Presidential Approval. The President of the Federal Republic of Nigeria 
has approved this Agreement for the Term and the Lessor shall convey 
and BPE shall confirm the approval to the Lessee. 

(e) Government Consents. All consents or authorizations of Governmental 
Authorities that are required to lease, transfer or assign (as applicable) 
to the Lessee the Lease Property, shall have been made or obtained. 

(f) Stevedoring Conpacts. All stevedoring Contracts with respect to the 
Premises have been terminated and all stevedores shall have vacated 
the Premises by the Effective Date. 

(g) OtherAgreements. All other agreements affecting the Lessor's right to 
transfer the Lease Property and all pre-existing leases affecting the 
lease property have been terminated; and the lease property is free 
and clear of all Security Interests and all Persons on the Premises prior 
to the Execution Date shall have vacated the Premises and removed all 
their equipment from the Premises. 

(h) Regidration. The Confirming Party shall have stamped and registered 
this Agreement with the appropriate Governmental Authorities in 
accordance with Applicable Law and shall have taken responsibility for 
any and all costs associated with such stamping and registration. 

6.4 Satisfaction of Conditions. Each Party shall use its reasonable efforts to effectuate the 
satisfaction of the conditions requirirlg action by such Party under this Article. I f  such 
conditions have not been satisfied by such Party (or waived by the other Party) on or 
before the date that occurs thirty (30) days following the Execution Date, then, unless 
otherwise agreed in writing by the Parties, the other Party shall have the right to 
terminate this Agreement following delivery of fifteen (15) days' prior written notice to 
the Party of whom action is required which still has not satisfied, whereupon each Party 
shall be excused and relieved of all obligations and liabilities under this Agreement, 
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except as otherwise specified herein and the Lessor shall refund the Commencement 
Fee to the Lessee. 

ARTICLE V I I  

LESSEE'S COVENANTS 

7.1 Insurance 

(a) Required Insurance. The Lessee shall obtain and maintain, at its expense, the 
insurance described in Appendix K on terms and conditions stated therein. The 
Lessee shall provide the Lessor with copies of all such insurance policies and 
the Lessor shall have the right to review and approve same, such approval not 
to be unreasonably withheld, provided that such approval must be given by the 
Lessor in writing within five (5) Business Days following receipt of the request, 
failure of which, the Lessor shall be deemed to have given its approval. 

(b) Modifications of Insurance Coverage. All insurance policies required by this 
Agreement shall provide that the same shall not be modified or terminated 
without at least thirty (30) days prior written notice to the Lessor. I f  at any 
time the Lessee fails to purchase and maintain in full force and effect any and 
all insurances required under this Agreement, the Lessor may, at its sole 
discretion, purchase and maintain such insurance and all amounts incurred by 
the Lessor therefore shall be reimbursed. I f  the Lessee fails to reimburse the 
Lessor within thirty (30) days of receipt of a valid invoice confirming the 
amounts due, the Lessee shall also pay the Lessor a penalty equal to UBOR 
plus 5% compounded monthly. 

7.2 Safetv; Securitv 

(a) Safev Procedures. The Lessee shall prepare and implement work and 
operation safety procedures to ensure the health, safety and welfare of its 
workforce and users of its Operations and the Lease Property in accordance 
with Applicable Laws, international conventions, protocols, international 
agreements to which Nigeria is a party and Prudent Industry Standards and the 
Lessor's guidelines that are applicable to all operators at the Port. 

(b) Security System. The Lessee shall be responsible for the preparation and 
implementation of a safety and security system in accordance with Applicable 
Laws, international conventions, protocols, international agreements to which 
Nigeria is a party and Prudent Industry Standards for the Lease Property and 
the cargo and Containers therein (including without limitation fencing off the 
Lease Property) which system shall be subject to the Lessor's prior written 
approval, such approval not to be unreasonably withheld, provided that such 
approval must be given by the Lessor in writing within five (5) Business Days 
upon receipt of the request, failure of which, the Lessor shall be deemed to 
have given its approval. 

(c) Fire Control. The Lessee shall establish procedures for installing, maintaining 
and operating fire fighting equipment on the Premises, which shall be in 
accordance with the guidelines of the Lessor in force at the Port. The Lessor 
shall purchase fire control equipment required pursuant to Applicable Laws, 
international conventions, protocols, international agreements to which Nigeria 
is a party and Prudent Industry Standards which shall remain the Lessor's 
property throughout the Term. The Lessor shall inform the Lessee of fire 
fighting demonstrations to be conducted by the Lessor or fire emergency 
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services operating in the Port, and the Lessee may witness such 
demonstrations. The Lessee shall prepare and implement its own staff training 
for fire hazards awareness and develop and maintain close relations with the 
fire emergency agencies in the Port. 

(d) TraHc Traffic operations, vehicular traffic and all transport activities related to 
the Premises shall be conducted in accordance with Applicable Laws. 

(e) Signage. The Lessee shall be responsible for installing appropriate signs within 
the Port to indicate the location of and access routes to the Premises. The 
location, size and content of such signs, and their method of installation, shall 
be approved by the Lessor prior to their installation. 

7.3 Environment 

(a) Oblgation to Comply with Environmental Laws. The Lessee shall comply with 
all Applicable Laws concerning the protection of the environment, and shall 
take adequate steps to prevent and control the pollution of the air, land, water 
and sea by oil, chemicals, emissions, hazardous wastes, effluent solid and 
other wastes in the Premises as required by such Applicable Laws. The Lessee 
shall consult with the applicable Governmental Authorities in taking such steps. 
The Lessee shall cooperate with the Lessor in achieving compliance with 
international environmental conventions to which Nigeria is a party. 

(b) Waste Disposal. The Lessee shall arrange for the disposal of Waste Material 
generated from the Premises in accordance with Applicable Laws, international 
conventions, protocols, international agreements to which Nigeria is a party 
and Prudent Industry Standards. The Lessee shall not dump in the Port any 
substance other than rainwater without the Lessor's prior written consent. 

(c) Environmental Impact Assessments. I n  carrying out the Development Plan, the 
Lessee shall comply with all Applicable Laws relating to the environment, 
including laws and regulations requiring the preparation and approval of 
environmental impact assessments to the extent applicable. Upon submission 
of such environmental impact assessments to a Governmental Authority, the 
Lessee shall submit to the Lessor a copy of the same, as well as a copy of any 
response from such Governmental Authority regarding the same. 

(d) Spill Containment Programs. Within sixty (60) days after the Execution Date, 
the Lessee, in cooperation with the Lessor and the applicable Governmental 
Authorities, shall prepare and implement a contingency plan and a hazardous 
materials spill containment, removal and remediation plan for the Premises in 
accordance with Prudent Industry Standards and Applicable Law. 

(e) Obliga-ion to Noti@. I n  the event that pollution occurs that may affect the 
Premises, the Lessee shall : 

(i) inform the Lessor immediately of the same; 

(ii) take all reasonable measures required for detecting, cleaning and 
containing such pollution; and 

(iii) provide the Lessor with frequent written updates on such measures 
being taken or remaining to be taken by the Lessee. 

(f) Lessee Obligahon to Remediate. In  the event that Waste Material is present in 
the waters or in or on the bottom of the Port after the Effective Date, which 
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has originated from the Premises, then the Lessee shall take immediate action 
to contain, remove and/or remediate the same in accordance with Applicable 
Laws, international conventions, protocols, international agreements to which 
Nigeria is a party and Prudent Industry Standards. 

7.4 Emeraencies In  the event of an environmental emergency emanating from the 
Premises and endangering life or property, the Lessee shall take such action as may be 
reasonable and necessary to prevent, avoid, or mitigate injury, damage, or loss and 
shall, as soon as possible, report any such incidents, including the Lessee's response 
thereto, to the Lessor. I f  the Lessee has not taken reasonable precautions for the 
safety of the public, its customers or the protection of the Lease Property, and such 
failure creates an environmental emergency requiring immediate action, then the 
Lessor, with or without notice to the Lessee may, but shall be under no obligation to, 
provide reasonable protection as required to address such emergency. The taking of 
any such action by the Lessor, or the Lessor's failure to take any action, shall not limit 
the Lessee's liability. The Lessee shall reimburse the Lessor for the performance of any 
such work or furnishing on the Lease Property of any such equipment in connection 
with any emergency in an amount equal to the reasonable costs incurred by the Lessor 
in such performance of work or furnishing of equipment. 

7.5 Information; Communication Within one hundred and eighty (180) days after the 
Effective Date, the Lessee shall install a computerized information system for the 
recording of Import/ Export of Cargo within the Premises, and shall periodically update 
this system to provide computerized information related to Cargo delivery. 

7.6 Dredainq; Moorinq The Lessee shall take such measures as shall be necessary in the 
Lessor's opinion to enable dredging and placing and removing of any mooring posts in 
the vicinity of the Premises, including without limitation allowing anchoring, mooring 
and dredging vessels to be installed, used and maintained by or on behalf of the Lessor 
in the shore strip of the Premises provided that such measures do not have an adverse 
effect on the performance of the Operations by the Lessee. The Lessee shall, at its 
own cost and expense, perform such work to the Lease Property as shall be necessary 
to avoid damages which could arise from such work to be performed by or on behalf of 
the Lessor. If, as a result of such work, the Lease Property is damaged, such damage 
shall be remedied at the Lessee's costs unless the same was attributable to the Lessor's 
or its contractors' negligence or wilful misconduct. 

7.7 Lessee Ownership Structure The Lessee shall not cause or permit any Change of 
Control in the Lessee without the Lessor's prior written consent. 

7.8 Taxes The Lessee shall pay any taxes, levies, duties, withholdings, or other fees levied 
by Governmental Authorities and are required by Applicable Law to be paid by the 
Lessee as a result of the performance of its obligations hereunder. 

7.9 Licenses: Permits The Lessee shall obtain and keep in force all necessary licenses, 
permits and warranties which are necessary for the Lessee to fulfil its obligations 
hereunder, including without limitation, the performance of the Operations in 
accordance with this Agreement. 

7.10 Non Com~liance. I n  the event that the Lessee fails to comply with any of its obligations 
set out in this Article, then the Lessor may notify the Lessee of such failure and give 
the Lessee thirty (30) days notice in writing to rectify its failure. I f  the Lessee fails to 
rectify its failure the Lessor may fulfil such obligation for and on behalf of the Lessee at 
its own cost. The Lessor shall be entitled to recover such costs provided that 
computation of costs to be recovered shall be based on an acceptable quotation from 
one out of three bids submitted by reputable companies in such fields of operation and 
the scope, price and mode of payment shall be mutually agreed by both parties. I f  
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Parties fail to agree the computation of costs and this has an adverse effect upon the 
Lessee's ability to perform the Operations under this Agreement, then the matter shall 
be settled in accordance with the provisions of Article 16 (Governing Law; Dispute 
Resolution). 

ARTICLE V I I I  

LESSOR'S COVENANTS 

8.1 Coo~eration The Lessor shall cooperate with the Lessee as reasonably necessary to 
enable the Lessee to perform its responsibilities under this Agreement, including 
provision by the Lessor of copies of drawings, plans, policies, papers, records, reports, 
data and other information directly related to the Premises or Port as reasonably 
necessary for the Lessee to perform the Operations and manage the Lease Property. 

8.2 No Interference. The Lessor shall ensure that its personnel shall not delay or interfere 
with the performance of the obligations of the Lessee or with the Lessee's personnel in 
the execution of their duties. 

8.3 Port Access The Lessor shall, at all times possible, keep the Port open to shipping so 
that the Premises may be accessible by sea and by land for use by the Lessee for the 
performance of its Operations. 

8.4 Berth and naviaational aids within the Premises. 'The Lessor shall be responsible for the 
maintenance of the Berths and the navigational aids within the Premises. 

8.5 Port Services; Vessel Manaqement. 

(a) The Lessor. The Lessor shall : 

(i) provide and maintain maritime approaches, canals, turning circles, 
breakwaters and navigation aids; 

(ii) in accordance with Applicable Law, issue regulations and rules 
governing waterside safety within the Port; 

(iii) provide pilotage, towage, berthing, unberthing and shifting of vessel 
services required by all vessels intending to call at the Premises: 

(A) in accordance with the schedule of the arrivals and the 
departures to be prepared pursuant to consultation between 
the Lessor and the Lessee; and 

(B) in a timely and efficient manner either directly or through the 
licensing of competitive suppliers of such services provided 
that the Lessor shall at all times be responsible for the ads 
and/or onlissions of those competitive suppliers licensed 
pursuant to this Sub Section; and 

(C) at prices which shall not exceed the published tariffs of the 
Port at such time; 

Failure to provide pilotage, towage, berthing, unberthing and shifting 
of vessel services in accordance with the provisions of Sub Section 
8.5(a) so as to have a material adverse effect upon the performance of 
the Operations of the Lessee shall require the Parties to meet and 
discuss the reduction in the Throughput Fee to compensate the Lessee 

.- 
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for any financial loss that the Lessee has incurred as a consequence of 
the Lessor's acts or omissions. 

(b) The Lessee. The Lessee shall at all times be solely responsible for the 
scheduling of the Berths. The Lessee shall keep the Lessor fully informed of 
the scheduling of the Berths and any amendments thereto. 

8.6 Dredainq. The Lessor shall be responsible for the dredging of the channel to the Port 
(including without limitation the face of the Berths at the Premises), either directly or 
through the licensing of competitive suppliers of such services. The Lessor shall, at all 
times, be solely responsible for the acts and/or omissions of those competitive suppliers 
licensed pursuant to this Section. The Lessor shall undertake dredging in accordance 
with the Dredging Plan with the intention of achieving and maintaining a depth of 
water at the Berths of the Premises of 13.5 meters below Low Low Water and the 
approach channel of at least 13.5 meters below Low Low Water in accordance with the 
Dredging Plan to be provided during the Transition Period, provided that interference 
with the performance of the Operations by the Lessee shall be kept to a minimum. 

8.7 Waste D ~ s D o s ~ ~ .  The Lessor shall arrange for the disposal of waste materials generated 
from vessels berthed at the Ports in accordance with Applicable Laws, international 
conventions, protocols, international agreements to which Nigeria is a party and 
Prudent Industry Standards. 

8.8 Latent Defects The Lessor shall remedy any Latent Defects which materially impair the 
Lessee's use of the Lease Property and the performance of its Operations. 

8.9 Access to Premises The Lessor shall ensure that at all times throughout the Term the 
Lessee, its employees, its customers and suppliers are provided with the road and rail 
access to the Premises in existence as of the Effective Date, subject to the security 
regulations governing access to the Port and other Applicable Laws. 

8.10 Utilities Infrastructure; Riqhts of Wav. The Lessor shall, throughout the Term, provide 
all infrastructure for the provision of the Utilities to the Premises necessary to equip, 
operate, maintain, manage and repair the Premises. The Lessor shall grant rights of 
way and easements through the Port outside the Premises for existing and future 
Utilities to the Premises. The Lessor shall not take any action which is detrimental to 
the efficient supply of such Utilities to the Lessee. 

8.11 Utilities. The Lessor shall provide reasonable assistance to the Lessee in making its 
arrangements for the supply of the Utilities to the Premises. 

8.12 Security The Lessor shall be responsible for the general security of the Port outside the 
security fence of the Premises, security of all land and sea entrances to the Port and 
the provision and maintenance of the perimeter fencing on the boundaries of the Port. 

8.13 Lessor Obliaation to Remediate. In the event that Waste Material is present on the 
Premises or in the waters or in or on the bottom of the Port before the Effective Date, 
which the Lessee reports to the Lessor and which have originated from the Premises, 
or after the Effective Date which has not originated from the Premises (including but 
not limited to Waste Material originating from vessels calling at the Port) then the 
Lessor shall take immediate action to contain, remove and/or remediate the same in 
accordance with Applicable Laws, international conventions, protocols, international 
agreements to which Nigeria is a party and Prudent Industry Standards. 

8.14 Licenses; Permits The Lessor shall obtain and keep in force all necessary licenses, 
permits and warranties which are necessary for the Lessor to fulfil its obligations 
hereunder and shall provide reasonable assistance to the Lessee in its efforts to obtain 
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and keep in force the licenses and permits required to be obtained or maintained by 
the Lessee under Section 7.9. 

8.15 Taxes. The Lessor shall pay any taxes, levies, duties or other fees levied by 
Governmental Authorities and are required by Applicable Law to be paid by the Lessor 
as a result of the performance of its obligations hereunder. 

8.16 Non Compliance. I n  the event that the Lessor fails to comply with any of its obligations 
set out in this Article, then the Lessee may notify the Lessor of such failure and give 
the Lessor thirty (30) days notice in writing to rectify its failure. I f  the Lessor fails to 
rectify its failure the Lessee may fulfil such obligation for and on behalf of the Lessor at 
its own cost. The Lessee shall be entitled to recover such costs provided that 
computation of costs to be recovered shall be based on an acceptable quotation from 
one out of three bids submitted by reputable companies in such fields of operation and 
the scope, price and mode of payment shall be mutually agreed by both parties. I f  
Parties fail to agree the computation of costs and this has an adverse effect upon the 
Lessee's ability to perform the Operations under this Agreement, then the matter shall 
be settled in accordance with the provisions of Article 16 (Governing Law; Dispute 
Resolution). 

ARTICLE I X  

FORCE MAJEURE 

9.1 Effect of Force Maieure. In the event that a Party can not perform its obligations 
hereunder due to an event of Force Majeure, such Party shall be excused from the 
performance of such obligations, and shall not be considered to have committed an 
Event of Default, from the date on which such event of Force IYajeure has commenced 
and until a reasonable period of time after termination thereof. The Parties shall 
consult with each other in the event of Force Majeure and shall take all reasonable 
steps to minimize any losses resulting therefrom. The affected Party shall resume the 
performance of its obligations hereunder as soon as practicable after such event of 
Force Majeure has ceased. 

9.2 Notice The Party affected by the event of Force Majeure shall as soon as practicable 
provide written notice to the other Party and the Regulator of the occurrence of such 
event of Force Majeure. Such notice shall include a detailed description of the event of 
Force Majeure, an estimate of the duration of such event, the reasons for which such 
Party is unable to perform its obligations hereunder due to such event and a plan to 
mitigate and remedy such event, if possible. Such Party shall provide the other Party 
with regular updates of the foregoing information. 

9.3 Satisfactorv Solution. I f  an event of Force Majeure continues for longer than three (3) 
months, the Lessee and the Lessor shall enter into discussions in order to agree on a 
mutually satisfactory solution. I f  the Parties fail to reach a mutually satisfactory 
solution within thirty (30) days of the cornmencement of discussions, the provisions of 
Article 16 shall apply. 

9.4 Termination. Notwithstanding the provisions of Section 9.3, if the Lessee is unable to 
perform the Operations or otherwise substantially perform its obligations under this 
Agreement as a result of an Event of Force Majeure for a period exceeding six (6) 
months or the Lessee notifies the Lessor prior to the expiry of the six (6) months period 
that performance under this Agreement is not viable then either Party may terminate 
this Agreement by the issuance of a Terniination Notice. 
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ARTICLE X 

DOCUMENTATION AND AUDITS 

10.1 Records and Reports 

(a) Maintenance of Books and Records. The Lessee shall prepare and maintain 
registers, books, records and other means of recording information in the 
quality and quantity required for facilitating efficient management and 
supervision of the Lease Property, for providing information to the Lessor, and 
for informing the public and its customers of the quality and performance of its 
Operations. 

(b) Accounting. The Lessee shall maintain suitable and complete accounting and 
non-accounting records that summarize technical, commercial, financial and 
personnel information, including records relating to ship and shore services. All 
such information shall be retained in a form that shall permit regular audits. 
Financial records and accounts shall be maintained in accordance with 
applicable international generally accepted accounting principles as agreed to 
by the Lessor. Technical records (including without limitation engineering 
designs and drawings) shall be maintained in accordance with Prudent Industry 
Standards. 

(c) Lease Propedy Beginn~ng on the Effective Date, the Lessee shall prepare and 
maintain current records of the Lease Property in sufficient detail as required 
by the Lessor, to provide a full understanding of the location and state of the 
Lease Property. Such records shall be comprised of physical drawings, 
databases and calculation sheets along with historical records relating to their 
constitution, repairs, and maintenance, including all works carried out as 
replacements, rehabilitation and maintenance. Physical plans for buildings 
shall clearly identify and descr~be the as built profiles. 

(d) Copies of Records. The Lessee shall provide the Lessor and the Regulator with 
copies of the foregoing irecords as requested by the Lessor on a quarterly 
basis. 

(e) Disclosure. A Party shall obtain the written approval of the other Party prior to 
disclosing any confidential information related to this Agreement, the Lease 
Property or the Operations to the public. 

( f) Other Information. The Lessee shall provide to the Lessor any other 
information as the Lessor may reasonably require, including without limitation: 

(i) accurate statistics on the quantity, types and weights of Cargo handled 
in the Premises; 

(ii) accurate statistics on the numbers and types of ships, wagons or road 
trucks loaded or unloaded in the Premises; 

(iii) average ship turn around time, cargo dwell time, truck 
loadinglunloading time; 

(iv) accurate details of the claims received and payments made in relation 
to cargo damage; 
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(v) immediate notification of accidents within the Premises causing death 
or serious injury; 

(vi) immediate notification of incidents causing oil pollution or other forms 
of environmental damage; 

(vii) industrial relations; 

(viii public complaints; 

(ix) notification of additions to and disposals of mechanical equipment and 
other significant assets; and 

(x) accurate statistics on the availability for use of major items of 
mechanical equipment such as gantry cranes and front-end loaders. 

10.2 Audits Within ninety (90) days following the Effective Date, the Lessee shall, at its own 
cost and expense, select and contract an independent external financial auditor to 
perform a statutory audit. The Lessor may appoint, at its own cost and expense, an 
independent auditor to undertake the duties of an external auditor including without 
limitation: 

(a) verification of Operations standards and quality; 

(b) review of the performance of any statutory or contractual obligation of the 
Lessee; and 

(c) verification of financial records of the Lessee. 

10.3 Annual Report The Lessee shall prepare an annual report which shall include, at a 
minimum, the following technical and financial information: 

(a) any circumstances having an impact on the financial obligations of the Lessee 
under this Agreement; 

(b) volume of traffic passing through the Premises; 

(c) number of vessels, inwardloutward Cargo and Cargo stored; 

(d) numbers and categories of customers, of personnel employed, levels of 
Operations, performance and Operations quality compliance; 

(e) renovation works and repairs carried out or to be carried out; 

(f) exceptional events such as pollution incidents, strikes, etc.; 

(g) Emergencies; 

(h) measures, if any, taken by the Lessee during the applicable year with respect 
to its obligations hereunder related to the protection and preservation of the 
environment; 

(i) the Operations performed during the applicable year; and 

(j) an audited set of accounts prepared in accordance with generally accepted 
international accounting principles and practices 
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(the "Annual Report"). The Lessee shall submit to the Lessor and the Regulator the 
Annual Report within one hundred twenty (120) days after the end of each year during 
the Term (or such earlier date as required under Applicable Law). The Parties shall 
agree upon the format of the Annual Report. The Lessee shall provide any clarification 
of the Annual Report requested by the Lessor and the Regulator. 

10.4 Planninq and Investment Report The Lessee shall prepare a planning and investment 
report which shall include, at a minimum, the following information: 

(a) detailed five (5) year capital program which identifies areas for expansion of 
the Operations; 

(b) proposals for improving Operations levels; 

(c) human resource proposals; and 

(d) a benchmarking of all of the foregoing 

("Plannina and Investment Report"). The Lessee shall submit to the Lessor and the 
Regulator the first Planning and Investment Report within one hundred twenty (120) 
days after the Effective Date. On or prior to the fifth (5th) anniversary of such date 
and each five (5) years thereafter, the Lessee shall submit to the Lessor and the 
Regulator the Planning and Investment Report, which includes the information, 
described above for such period. 'The Parties shall agree upon the format of the 
Planning and Investment Report. The Lessee shall provide any clarification of the 
Planning and Investment Report requested by the Lessor 

10.5 Ouarterlv Traffic Report The Lessee shall prepare a quarterly traffic report which shall 
include, at a minimum, the following information: 

(a) volume of traffic passing though the Premises; and 

(b) number of vessels, inwardloutward Cargo and Cargo stored 

("Quarterlv Traffic Report"). The Lessee shall submit to the Lessor and the Regulator 
the Quarterly Traffic Report with~n thirty (30) days after the end of each quarter of 
each year during the Term. The Parties shall agree upon the format of the Quarterly 
Traffic Report. The Lessee shall provide any clarification of the Quarterly Traffic Report 
requested by the Lessor and the Regulator. 

ARTICLE X I  

REPRESENTATIONS AND WARRANTIES 

11.1 Lessee Re~resentation~ and Warranties. The Lessee represents and warrants on the 
Execution Date and throughout the Term that: 

(a) The Lessee is: 

(i) a private company limited by shares incorporated and registered in 
Nigeria under the Companies and Allied Matters Act 1990 with 
registration number RC 278792, 

(b) I t  is not in violation of any Applicable Law or judgment entered by any 
Governmental Authority, which violations, individually or in the aggregate, 
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would affect its performance of any obligations under this Agreement. There 
are no legal or arbitration proceedings or any proceeding by or before any 
Governmental Authority, now pending or (to the best knowledge of the Lessee) 
threatened against the Lessee that, if adversely determined, could reasonably 
be expected to have an adverse effect on the financial condition, operations, 
prospects or business, as a whole, of the Lessee, or its ability to perform under 
this Agreement. 

(c) Neither the execution and delivery of this Agreement, nor the compliance with 
the terms and provisions hereof will conflict with or result in a breach of, or 
require any consent under, the charter or by-laws of the Lessee, or any 
Applicable Law or regulation, or any order, writ, injunction or decree of any 
court, or any agreement or instrument to which the Lessee is a party or by 
which it is bound or to which it is subject, or constitute a default under any 
such agreement or instrument. 

(d) It has all necessary power and authority to execute, deliver and perform its 
obligations under this Agreement; the execution, delivery and performance by 
the Lessee of this Agreement has been duly authorized by all necessary action 
on its part; and this Agreement has been duly and validly executed and 
delivered by the Lessee and constitutes a legal, valid and binding obligation of 
the Lessee enforceable in accordance with its terms. 

(e) It is financially solvent, able to pay all debts as they mature and possesses 
sufficient working capital to perform its obligations hereunder. 

(f) It has: 

(i) carefully examined this Agreement, together with all Appendices 
attached hereto, thoroughly and become familiar with all their 
respective terms and provisions; 

(ii) Investigated to its satisfaction all Applicable Laws and it can perform 
its obligations hereunder in accordance therewith; 

(iii) the experience, resources, qualifications, and capabilities to perform its 
obligations hereunder; and 

(iv) made all investigations and inspections that it deems necessary to 
perform its obligations hereunder, including without limitation 
investigations and inspections of the Lease Property. 

11.2 Lessor Re~resentations and Warranties. The Lessor represents and warrants on the 
Execution Date and throughout the Term that: 

(a) I t  is a public authority duly constituted and validly existing under the laws of 
Nigeria and is authorized and qualified to do business in Nigeria. 

It is not in violation of any Applicable Law or judgment entered by any 
Governmental Authority, which violations, individually or in the aggregate, 
would affect its performance of any obligations under this Agreement. There 
are no legal or arbitration proceedings or any proceeding by or before any 
Governmental Authority, now pending or (to the best knowledge of the Lessor) 
threatened against the Lessor that, if adversely determined, could reasonably 
be expected to have an adverse effect on the financial condition, operations, 
prospects or business, as a whole, of the Lessor, or its ability to perform under 
this Agreement. 
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(c) Neither the execution and delivery of this Agreement, nor the compliance with 
the terms and provisions hereof will conflict with or result in a breach of, or 
require any consent under the Act, or any other Applicable Law or regulation, 
or any order, writ, injunction or decree of any court, or any agreement or 
instrument to which the Lessor is a party or by which it is bound or to which it 
is subject, or constitute a default under any such agreement or instrument. 

(d) It has all necessary power and authority to execute, deliver and perform its 
obligations under this Agreement; the execution, delivery and performance by 
the Lessor of this Agreement has been duly authorized by all necessary action 
on its part; and this Agreement has been duly and validly executed and 
delivered by the Lessor and constitutes a legal, valid and binding obligation of 
the Lessor enforceable in accordance with its terms. 

(e) It has obtained all approvals, consents and authorizations that are required 
from any Governmental Authority under Applicable Law to consummate the 
transactions contemplated herein, including without limitation, the Operations 
Rates provided in Section A of Appendix H. 

(f) It has good title to the Lease Property and full legal right and power to transfer 
and deliver such Lease property to the Lessee in the manner contemplated by 
this Agreement. Upon delivery of such Lease Property against payment 
therefor pursuant to the terms of this Agreement, the Lessee shall receive 
good title thereto with vacant possession, free and clear of all liens, other than 
the obligation to obtain any required authorizations or consents by a 
Governmental Authority in connection with the transfer of any such Lease 
Property. 

ARTICLE X I1  

DEFAULT 

12.1 Lessee Event of Default Except if resulting from a Lessor Event of Default or Force 
Majeure, each of the following events shall be considered to constitute a "Lessee Event 
of Default" : 

(a) The Lessee becomes insolvent, or, makes an arrangement for the benefit of its 
creditors, petitions or applies to any court or tribunal and such court or tribunal 
makes an order for the appointment of a receiver or a trustee for itself or any 
part of its property, or commences or has commenced against it any legal 
proceedings for its reorganization, readjustment of debt, dissolution or 
liquidation and an order is made in respect thereof by a court of competent 
jursidiction. 

Other than as a consequence of an Interruption, the Lessee fails to perform the 
Operations for fourteen (14) consecutive days in an Operating Year or sixty 
(60) non consecutive days in an Operating Year. Where the Lessee fails to 
perform the Operations after fourteen (14) consecutive days the Lessor shall 
have the right to intervene and divert traffic to other terminals for a period of 
seven (7) days. I n  such an instance, the Lessor shall not be entitled to claim 
that there has been an Event of Default by the Lessee until the expiry of the 
further seven (7) day period where the traffic has been diverted to other 
terminals. 

(c) Subject to Section 17.5, the Lessee fails to pay any amounts due in accordance 
with this Agreement. 
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(d) The Lessee commits a breach of a material provision of this Agreement. 

12.2 Lessor Event of Default Except if resulting from a Lessee Event of Default or Force 
Majeure, each of the following events shall be considered to constitute a 'Lessor Event 
of Default": 

(a) The Lessor becomes insolvent or makes an arrangement for the benefit of its 
creditors, petitions or applies to any court or tribunal and such court or tribunal 
makes an order for the appointment of a receiver or a trustee for itself or any 
part of its property, or commences or has commenced against it any legal 
proceedings for its reorganization, readjustment of debt, dissolution or 
liquidation and an order is made in respect thereof by a court of competent 
jurisdiction. 

(b) The Lease Property (in whole or in part) is expropriated, compulsorily acquired 
or nationalized by a Governmental Authority. 

(c) There is a Change in Law. 

(d) Subject to Section 17.5, the Lessor fails to pay any amounts due in accordance 
with this Agreement. 

(e) The Lessor commits a breach of a material provision of this Agreement. 

12.3 Conseauences of Default 

(a) Insolvency. Upon an Event of Default described in Section 12,l(a) or 12.2(a), 
the Party that is not in default may immediately serve a Termination Notice. 

(b) Expropriation and Change in Law. Upon a Lessor Event of Default described in 
Section 12.2(b), or Section 12.2(c), the Lessee may immediately serve a 
Termination Notice. 

(c) Other Events of Default. Upon an Event of Default described in Section 
12.l(b), (c) or (d) or 12.2(d) or (e), the Party that is not in default (the 'Non- 
Defaulting Party") shall deliver to the Party which is in default (the "Defaulting 
Party"), a written notice describing the alleged Event of Default and granting 
not less than fifteen (15) days for the Defaulting Party to deliver a written 
response to the Non-Defaulting Party. I f  the Defaulting Party fails to respond 
to the Non-Defaulting Party within such fifteen (15) day period, then the Non- 
Defaulting Party may serve a Termination Notice. If, however, the Defaulting 
Party does respond to the Non-Defaulting Party, then, within such fifteen (15) 
day period of the Non-Defaulting Party's receipt of such written response, the 
Non-Defaulting Party shall deliver to the Defaulting Party a written notice 
stating whether there is such an Event of Default, and if so, granting the 
Defaulting Party at least thirty (30) days to commence and continue the 
remedy of such Event of Default. I f  such time period expires and the 
Defaulting Party has not commenced the remedy of the Event of Default, the 
Non-Defaulting Party may serve a Termination Notice. 
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ARTICLE XI11 

TERMINATION 

13.1 Termination. This Agreement may be terminated in any of the following ways: 

(a) the expiry of the Term; 

(b) upon the occurrence of an Event of Default in accordance with Article 12.3(c); 

(c) upon the occurrence of an event of Force Majeure in accordance with Article 
9.4 

13.2 Riahts accruing. Any such termination shall be without prejudice to the accrued rights 
and liabilities of the Parties rn respect hereof as at the date of such termination or 
which may thereafter accrue in respect of any act or omission prior to such termination 
and shall be without prejudice to any prov~sions of this Agreement which are expressed 
to remain in force thereafter. 

13.3 Continuitv of O~erations. The Lessee shall ensure smooth continuation and provision 
of the Operations throughout the Termination Period. The Parties agree to minimize 
disruption of the Operations performed by the Lessee. 

13.4 compensation. The Parties shall pay to one another compensation due and payable in 
accordance with the provisions of Article 14. 

ARTICLE XIV 

COMPENSATION 

14.1 Compensation upon Force Maieure. The Parties shall bear their respective costs and neither 
Party shall be required to pay to the other party any costs arising out of an event of Force 
Majeure. 

14.2 compensation on termination due to Lessee Event of Default. I f  the termination is due to a 
Lessee Event of Default, the Lessee shall: 

(a) pay to the Lessor any and all actual costs, expenses, charges, and/or penalties incurred 
or sustained by the Lessor as a consequence of such termination; and 

(b) convey, transfer, assign and deliver to the Lessor, free and clear of all liens and 
encumbrances, the Lessee's right, title and interest in and to the Movable Assets for nil 
consideration, accompanied by any necessary bills of sale, assignment agreements, 
novation agreements or other instruments of transfer reasonably requested by the 
Lessor. 

14.3 Termination due to Lessor Event of Default. I f  the termination is due to a Lessor Event of 
Default, the compensation payable by the Lessor shall be the aggregate of: 

(a) any and all actual costs, expenses, charges, and/or penalties incurred or sustained by 
the Lessee as a consequence of such termination; 
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(b) in the event that there is termination due to a Lessor Event of Default in the first 
Operating Year following completion of 1:11e works to be undertaken pursuant to the 
Development Plan: 

(i) the Commencement Fee; and 

(ii) any and all construction and development costs incurred by the Lessee 
pursuant to the conduct of the Development Plan or otherwise incurred 
pursuant to the development of the Premises in accordance with this 
Agreement; 

14.4 Com~ensation w o n  ex~ i r v  of the Term The Parties shall bear their respective costs upon expiry 
of the Term. 

14.5 Delaved Pavment. I f  for any reason, other than those attributable to the other Party, a Party 
fails to pay the payments that it is required to make in accordance with this Article 15 on the 
Termination Date, the defaulting Party shall be liable to pay interest at a rate of UBOR plus five 
per cent (5%) compounded monthly. 

14.6 Remedies Cumulative. The exercise of the right to terminate this Agreement by either Party 
shall not preclude such Party from availing of other rights or remedies that may be available to 
it under law. All remedies available to the Parties shall be cumulative and the exercise or 
failure thereof of one or more remedies by any Party shall not limit or preclude the exercise of 
or constitute a waiver of any remedies by such Party. 

ARTICLE XV 

INDEMNITIES; LIABILITIES. 

15.1 Lessee Indemnity The Lessee shall indemnify, defend, and hold harmless the Lessor, from and 
against any and all liabilities, losses, expenses, and claims for personal injury or property 
damage or any penalties or fines imposed on the Lessor that arise from or out of the Lessee's 
negligent acts or omissions in the performance of its obligations hereunder. Without limitation 
to the foregoing, the Lessee shall indemnify and keep indemnified the Lessor for any breach by 
the Lessee of any of the terms, representations and warranties contained herein. 

15.2 Lessor Indemnity The Lessor shall indemnify, defend, and hold harmless the Lessee, from and 
against any and all liabilities, losses, expenses, and claims for personal injury or property 
damage that arise from or out of the Lessor's negligent acts or omissions in the performance of 
its obligations hereunder. Without limitation to the foregoing, the Lessor shall indemnify and 
keep indemnified the Lessee for a breach of any of the terms, representations and warranties 
contained herein. 

ARTICLE XVI  

GOVERNING LAW; DISPUTE RESOLUTION. 

16.1 Governinq Law This Agreement shall be governed by, construed and enforced in 
accordance with the laws of Nigeria. 

16.2 Dis~utes Any dispute, controversy or claim arising out of or in relation to or in 
connection with this Agreement and the activities carried out hereunder, including 
without limitation any dispute as to the construction, validity, interpretation, 
enforceability or breach of this Agreement (each a "Dis~ute"), shall be exclusively and 
finally settled pursuant to the dispute resolution process described in this Article. 
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16.3 Mutual Consultation If either Party believes that a Dispute exists, it may deliver a notice 
to the other Party requesting that the Dispute be referred to the senior management of 
the Parties. Any such notice shall include the names of the senior management of the 
Party nominated to attempt to resolve the Dispute, and a schedule of their availability 
during the twenty one (21) day period following the date of the notice. Within seven 
(7) days after receipt of a notice pursuant to the preceding sentence, the other Party 
shall provide a notice to the requesting Party indicating the names of the senior 
management of the Party nominated to attempt to resolve the Dispute, and a schedule 
of their availability during the remainder of the twenty one (21) day period following 
the date of the notice. During the remainder of such period following delivery of the 
notice, the nominated members of the senior management of the Parties shall meet as 
frequently as possible, and shall attempt in good faith to use best efforts to resolve the 
Dispute. 

16.4 Arbitration I f  the Parties cannot resolve the Dispute in accordance with the procedure 
specified in Section 16.3, then any Party may submit such Dispute to arbitration by 
notice to the other Party. Such arbitration shall be governed by the Rules of Arbitration 
of the International Chamber of Commerce, as in effect on the date of such notice. 
The arbitral tribunal shall consist of three (3) arbitrators. The Party initiating the 
arbitration shall provide written notice to the other Party of the arbitrator that it 
nominates. Within fourteen (14) Days of the receipt of such notice, the other Party 
shall provide to the initiating party a written notice identifying the name of the second 
nominated arbitrator, with the understanding that if such nomination is not made 
within such fourteen (14) Day period, then the International Court of Arbitration of the 
International Chamber of Commerce (the "ICC Court3 shall make such appointment. 
Within ten (10) Days of the date of the appointment of the second arbitrator, the two 
arbitrators shall appoint the third arbitrator, with the understanding that if the two 
arbitrators are not able to agree on third arbitrator within such ten (10) Day period, 
then the third arbitrator shall be appointed by the ICC Court. All three of the 
arbitrators shall be experienced in the port industry as well as contracts of a similar 
nature to this Agreement, and all three individuals shall also be proficient in the written 
and spoken forms of the English language. The arbitration proceedings shall be 
conducted and all related communications shall be in the English language. Any 
decision of the arbitral tribunal shall be final and binding upon the Parties. The Parties 
hereby waive, to the extent permitted by Applicable Law, any right to appeal or to 
review of such an award by any court or tribunal. Any award of the arbitral tribunal 
may be entered in any court having jurisdiction for purposes of enforcement. The 
arbitral tribunal shall presumptively award legal fees and arbitral costs to the winning 
party, but the arbitral tribunal shall retain the right to make such other equitable 
allocation with regard to such fees and costs as it may determine. 

16.5 Place of Arbitration The place of arbitration shall be London or any other place mutually 
agreed by the Parties. 

16.6 Enalish Lanauaqe. The request for arbitration, the answer to the request, the terms of 
reference, any written submissions, any orders and rulings shall be in English and, if 
oral hearings take place, English shall be the language to be used in the hearings. 

16.7 Performance Dur in~ Arbitration Pending the submission of and/or decision on a dispute, 
difference or claim or until the arbitral award is published, the Parties shall continue to 
perform all of their obligations under this Agreement without prejudice to a final 
adjustment in accordance with such award. 

16.8 Waiver of Sovereian Immunitv The Lessor hereby irrevocably and unconditionally 
agrees that, to the extent that it, or any of its assets has or may hereafter acquire any 
right of immunity, whether characterized as sovereign immunity or otherwise, from any 
legal proceedings, whether in Nigeria or elsewhere, to enforce any liability or obligation 
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right of immunity, whether characterized as sovereign immunity or otherwise, from any 
legal proceedings, whether in Nigeria or elsewhere, to enforce any liability or obligation 
related to or arising from this Agreement, including, without limitation, immunity from 
service of process, immunity from jurisdiction or judgment of any court or tribunal, 
immunity from execution of a judgment, and immunity of any of its property from 
attachment prior to any entry of judgment, or from attachment in aid of execution 
upon a judgment, it hereby expressly and irrevocably waives any such immunity, to the 
extent permitted by Applicable Law, and agrees not to assert any such right or claim in 
any such proceedings, whether in Nigeria or elsewhere. 

ARTICLE X V I I  

MISCELLANEOUS. 

BPE. BPE has agreed to sign this Agreement in its capacity as a confirming party acting - 
as Secretariat of NCP. By execution of this Agreement, BPE confirms that this 
Agreement is made in compliance with the Port Reform and Modernization Strategy in 
order to increase the Port's efficiency and reduce the costs to users and the FGN. 

Amendments No change, amendment, or modification of this Agreement shall be valid 
or binding upon the Parties hereto unless such change, amendment, or modification 
shall be in writing and duly executed by the Parties hereto. 

Assianment This Agreement may be assigned to other parties only upon the prior 
written consent of the non-assigning Party hereto, except the Lessor may assign this 
Agreement in whole or in part to any Governmental Authority. When duly assigned in 
accordance with the foregoing, this Agreement shall be binding upon and shall inure to 
the benefit of the assignee; any assignment not in accordance with the provisions of 
this Section shall be void and without force or effect. 

Sub-Contractinq The Parties may engage any contractor or sub-contractor possessing 
the requisite skill, expertise and capability to perform some, but not all, of its 
obligations under this Agreement provided that the Party engaging the sub-contractor 
shall, at all times, be solely responsible for the action and omissions of that sub- 
contractor and provided also that the Lessee shall not subcontract any of its core 
terminal Operations without a prior written consent of the Lessor. 

Offsetting. I f  an obligation has arisen upon one Party (the "Debtor") to pay the other 
Party (the "Creditor") in accordance with the terms of this Agreement and the Debtor 
has defaulted in payment of the amount due, the Creditor may, by mutual consent of 
the Parties, offset the payment due from Debtor against any future payments that the 
Creditor is required to make to the Debtor pursuant to the terms of this Agreement. 

Survival All rights accrued prior to the termination of this Agreement shall survive its 
termination. 

Entire Aqreement The terms and provisions contained in this Agreement (including the 
Appendices) constitute the entire agreement between the Parties with respect to the 
subject matter hereof. 

Notices Any notice, request, document, or other communication required or permitted 
under this Agreement may be given in any manner provided herein to the address or 
number provided below and shall be deemed effective as indicated: 

(a) if in writing and delivered in person or by courier, on the date it is delivered; 
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(b) if sent by electronic or facsimile transmission, on the date that the sender 
receives written confirmation of such receipt by the recipient, provided that a 
copy is sent in accordance with Section (a) above; or 

if sent by certified or registered mail (airmail, if overseas) or the equivalent 
(return receipt requested), on the date that mail is delivered; unless the date 
of such delivery or receipt, as applicable, is not a business day in the place of 
such delivery or receipt, or such communication is delivered or received, as 
applicable, after the close of business on a business day in the place of such 
delivery or receipt, in which case such communication shall be deemed given 
and effective on the next business day in the place of such delivery or receipt 
following such day. Notices shall be given as follows: 

(i) For the Lessor: 

The Nigerian Ports Authority 
26/28 Marina, Lagos, Nigeria 
Attention: The Managing Director 
Telephone: +234 (01) 263 1574 
Facsimile: +234 (01) 2630306 

(ii) For BPE: 

The Bureau of Public Enterprises 
1, Osun Crescent, Maitama District 
PMB 442, Garki - Abuja, Nigeria 
Attention: The Director General 
Telephone: +234 (09) 413 4670 
Facsimile: +234 (09) 413 4672 

(iii) For the Lessee: 

Intels Nigeria L~mited 
Kilometer 16 Port Harcourt Aba Expressway, 
Port Harcourt, Rivers State 
Attention: The General Manager 
Telephone: +234 (084) 230 571 
Facsimile: +234 (084) 610 553 

17.9 Confidentialitv Each Party agrees to hold in confidence during the Term and for a 
period of five (5) years following the termination of this Agreement, any information 
supplied to such Party (the "Receivincl PartV") by the other Party (the "Disclosinq 
ml') and related to the Lease Property, the Movable Assets, the Operations or this 
Agreement. The Receiving Party shall be entitled to disclose such information to its 
officers, directors, employees, external advisors and/or agents who have a need to 
know in order to assist the Receiving Party in the performance of its obligations 
hereunder; provided that the Receiving Party shall be responsible for ensuring that all 
such persons keep such information confidential. The provisions of this Section shall 
not apply to informat~on within any one of the following categories or any combination 
thereof: 

(a) information that was in the public domain prior to the Receiving Party's receipt 
thereof from the Disclosing Party or that subsequently becomes part of the 
public domain by publication or otherwise except by the Receiving Party's 
wrongful act; 
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(b) information that the Receiving Party can show was lawfully in its possession 
prior to receipt thereof from the Disclosing Party through no breach of any 
confidentiality obligation; or 

(c) information received by the Receiving Party from a third party having no 
obligation of secrecy with respect thereto. I t  shall not be a breach of the 
obligation of confidentiality contained herein if the Receiving Party discloses 
such confidential information as required by Applicable Law. 

17.10 No Waiver Any failure of any Party to enforce any of the provisions of this Agreement 
or to require compliance with any of its terms at any time during the term of this 
Agreement shall in no way affect the validity of this Agreement, or any part hereof, and 
shall not be deemed a waiver of the right of such Party thereafter to enforce any and 
each such provision. 

17.11 Severabilitv The invalidity of one or more phrases, sentences, clauses, sections or 
articles contained in this Agreement shall not affect the validity of the remaining 
portions of this Agreewient so long as the material purposes of this Agreement can be 
determined and effectuated. 

17.12 Further Assurances The Parties agree to provide such information, execute and deliver 
any such instruments and documents and to take such other actions as may be 
necessary or reasonably requested by the other Party that are not inconsistent with the 
provisions of this Agreement and that do not involve the assumptions of obligations 
other than those provided for in this Agreement, in order to give full effect to this 
Agreement and to carry out the intent of this Agreement. 

17.13 Lessee Compliance with Laws; Officials Not to Benefit The Lessee shall comply with all 
laws applicable to its performance under this Agreement including those dealing with 
improper or illegal payment, gifts or gratuities. I n  any event, the Lessee represents 
and warrants that it has not paid, promised to pay or authorized the payment of, and 
agrees that it shall not pay, promise to pay or authorize the payment of, any money or 
anything of value, directly or indirectly to any person (whether a government official or 
private individual) for the purpose of or where there is a likelihood of illegally or 
improperly inducing any official or political party or official thereof in obtaining or 
retaining business, or to take any other action favourable to the Lease Property, the 
Movable Assets, the Operations, the Lessor, the Lessee, or third party thereto. 

17.14 Lessor Compliance with Laws; Officials Not to Benefit. The Lessor shall comply with all 
laws applicable to its performance under this Agreement including those dealing with 
improper or illegal payment, gifts or gratuities. I n  any event, the Lessor represents 
and warrants that it has not received, arranged or agreed to receive, and agrees that it 
shall not receive, arrange to receive or agree to receive payment of any money or 
anything of value, directly or indirectly by any person for the purpose of or where there 
is a likelihood of illegally or improperly inducing any official or political party or official 
thereof in obtaining 01- retaining business, or to take any other action favourable to the 
Lease Property, the Movable Assets, the Operations, the Lessor, the Lessee, or third 
party thereto. 

17.15 Transitional Period. Transitional period shall be the period between the Execution Date 
and the Effective date, not exceeding thirty (30) days from the Execution date. 
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IN WITNESS WHEREOF, THE PARTIES HAVE CAUSED THEIR RESPECTIVE COMMON SEALS TO BE 
AFFIXED HERETO AS OF THE DAY AND YEAR FIRST ABOVE WRlTrEN. 

THE COMMON SEAL OF THE WITHIN NAMED LESSOR 
THE NIGERIAN PORTS AUTHORITY 
was hereto affixed (seal) 
I n  the presence of: 

( 4 . 1 -  )t\; Jk-7. 
t 

Br. Abiye S.P Sekibo 
Hon. Min. of Transport Managing Director Secretary 
Chairman I 
THE COMMON SEAL OF THE BUREAU OF PUBLIC ENTERPRISES 
THE WITHIN NAMED CONFIRMING PARTY 
was hereto affixed (seal) 
I n  the presence of: 

Director General 
Dr. Paul. 0. Idornigie 
Secretary . - 

THE COMMON SEAL OF THE WrrHIN NAMED LESSEE 
- 

INTELS NIGERIA LIMITED 
was hereto affixed (seal) 
I n  the presence of: 

t I 

Capt. ~ M r a g  Sloboda 
Director 

Island Nominees Limited 
Secretary 

- 
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OPERATIONS 

A. OPERATIONS 

During the Term, the Lessee shall perform the following Operations on the Premises, utilizing 
the Fixed Assets and such other assets to be added to the Lease Property: 

1. the handling and delivery services for the cargoes contained therein, including 
without limitation stevedoring, loading and unloading of vessels, transporting, 
sorting, storage and the procurement, operation and maintenance of equipment for 
the foregoing; 

2. the repair and maintenance of the Fixed Assets. 

B. Other services 

1. warehousing, stuffing and stripping/unstuffing, cleaning and fumigating, and 
consolidation, and the procurement, operation and maintenance of equipment for the 
foregoing; 

2. ship shore handling of supplies for vessels 

3. oversized cargo handling services; 

4. terminal handling; 

5. inland depot transfers; and 

6. all other activities necessary to conduct Operations. 
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PORTS OF ONNE, WARRI AND CALABAR 

The LESSOR has over the years entered into various Lease Agreements with the 

LESSEE over the LEASED PREMISES, part of which include plots of swamps requiring 

extensive dredging and reclamation, and bare land requiring substantial infiashctural 

development at the cost to the LESSEE. 

Pursuant to the said Lease Agreements, the LESSEE has made long term investments in 

core logistic support faciIities within the LEASED PREMlSES including provision of 

cargo handling and support base services with specialized equipments, buildings, 4 

warehouses, stacking areas, wharf facilities, berthing and other facilities more clearly 

described in Appendix 2 herein attached and has successfblIy attracted various oil 

producing and servicing companies and other entities to the LEASED PREMISES for the 

purpose of utilization of the said facilities as wen as for other business purposes 

C 

The LESSEE, having inspected the LEASED PREMISES described in Appendix 1 and 

finding it physically suitable for the fbrther construction and operation of Port Facilities, 

shall cause the development, construction and completion of the Port Facilities in - 
a c c a n k c e  with the plans, designs, drawings and specification approved in writing by the .-L -. .. 

LESSOR and contained in developmental plan and more clearly described in Appendix 3. , 

Subject as h e ~ i n  provided all costs of the development of the LEASED PREMISES, as 

provided-for in Appendix 3 and approved in writing by the LESSOR shaH be borne by 

the LESSEE and the LESSEE shall be responsible for arrangement of all necessary 

funding. 

The LESSOR shall in accordance with this Lease Agreement make available the areas 

.clearly described in Appendix 1 to the LESSEE for the purpose of hrther developing and 

operating the LEASED PREMlSES and the LESSEE shall be responsible for the 

payment of rents, assessments, rates and other charges in respect of the LEASED 

PREMISES and the developments thereon. 
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In recognition of the long tern investments already made, and hture investments to be 

made by the LESSEE, as well as the commercial need of the LESSEE to recoup the cost 

of their investments on the LEASED PREMISES, the LESSOR and the LESSEE have 

agreed for the grant to the LESSEE of a new lease over the entire LEASED PREMISES 

for a term of 25 (twenty five) years commencing fkom the 1" day of September 2004 with 

an option to renew same for another term of 25 (twenty five) years. 

IT IS HEREBY AGREED AND DECLARED AS FOLLOWS: ' 

1. DEFINITIONS AND INTERPRETATION 

1 .I Definition 

Subject to any definition contained in any provisions of this Lease Agreement, the 

following.wordsand expressions shall have the following meanings: - - , --.. - 

"Appendix* and "Clausen mean respectively clauses and Appendix to this Lease 

Agreement unless the context shows a contrary meaning 

"Applicable Law" shall mean any law, statute, order, decree, injunction, license, permit 

consent, approval, directive, guideline, policy, agreement or regulation of any 

Government Authority having jurisdiction over the matter in question, or other legislative 

or administrative action of a Government Authority, or a final decree, judgment or order 

of a court which relates to the Port, the LEASED PREMISES, the operations or the 

interpretation or application of this Lease Agreement. In the event of an inconsistency or 

conflict between any of the Applicable Law the laws most specific to the subject matter 

shall apply. 
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" Applicable Permits" or "Permitsn means any and all permissions, clearances, 

licenses, authorizations, consents, sanctions, no-objections, approvals of or from any 

Government Authority required in connection with this lease agreement. 

"Business Days" shall mean a day on which commercial banks in Nigeria are not 

authorized to be open or are required close. 

"Change in law" shall mean any amendment, modification , superceeding act, deletion, 

addition or change in or to the Applicable Laws that occurs and takes effect after the 

Execution Date and demonstrably and adversely affects a Party's performance of its 

obligations hereunder. 
- . - .  

"Clients" means any and ail clients of the LESSEE utilizing the Facilities and Services 

at the LEASED PREMISES including, but not limited to oil producing and servicing 

companies, financial institutions, shipping limes, owners, shippers, consignees of Cargo, 

Ship owners and Ship agents, or other persons whether corporate or incorporated. 

- *  - -= .- ., - -  . 
"Common Areas" means those areas on the LESSOR'S property outside the LEASED 

PREMISES, shown in Appendix 1 and may exist from time to time, which serve and 

provide access to the LEASED PREMISES. 

"Defaulting Party" shall have the meaning set forth in Clause 12.3. 

"Designs and Drawings" means the conceptual and detailed designs and drawings, 

backup technical information required for the developments on the LEASED PREMISES 

and all caiculations, samples, patterns, models, specifications and other technical 

information submitted by the LESSEE h m  time to time and approved by the LESSOR 

in accordance with the provisions of this Lease Agreement. 
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"Developmental plan" means time table of developments of Port Facilities to be 

constructed by the LESSEE and more clearly described in Appendix 3. 

"Disclosing Party" sha'll have the meaning set forth Clause 22. 

"Effective Date" shall mean the date this Lease Agreement comes into effect. 

"Execution Date" shall mean the date the parties sign this Lease Agreement. 

"Emergency" shall mean a crisis, incident or other untoward position or threat to public 

safety. 

"Financiers" shall have the meaning set forth in clause 9.5. 

"Force Majeure" means an exceptional event or circumstance: (i) which is beyond a 

Party's control; (ii) which such Party could not reasonably have provided against before 

entering into this Lease AgreemenL (iii) which, having arisen, such Party could not - 

reasonably have avoided or overcome, and (iv) which is not substantially attributable to 

the other Party. A Force Majeure Event shall be, without limitation, any act of God, act 

of public enemies, war, riots, insurrections, civil commotion, floods, fire, general strikes, 

terrorist acts, restrictions due to quarantines, epidemics, storms. 

"Government Autbority" means Federal Government, any State Government or any 

Governmental Department, Commission, Board, Body, Bureau, Agency, Authority, 

Instrumentality, Court or other Judicial or Administrative Body, Central, State, or Local. 

"Immovable Assetsn are assets which are not movable Assets. 

"Improvement" means any development or addition made on bare land by the LESSEE. 
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"Lease Agreement" shall mean this Agreement (including all Appendix attached 

hereto), as amended and lor supplemented from time to time. 

"Leased Premises" means areas of the Ports leased to the LESSEE & Port Facilities 

thereon. 

"Lease Term" means 25 (twenty five) years, the duration of this Lease Agreement 

"LESSEE Event of Default" shall have the meaning set forth in clausel2.1. 

"LESSOR Event of Default" shall have the meaning set forth in clause 122. 

"Material Breach" shall mean a fundamental breach that goes to the root of this Lease 

Agreement. 

"Movable Assets" means equipment, vehicles, furniture and furnishings and any other 

thing which is not attached to the LEASED PREMISES. 

"Month" shall mean a calendar month. 

"Nigeria" shall mean the Federal Republic ofNigeria. 

"Non-Defaulting Party" shall have the meaning set forth in Clause 12.3. 

"Open Market Rent" means the best yearly rent at which the Leased Premises might be 

let. 

"Party" means either the LESSOR or the LESSEE as the context may require or admit. 

"Parties" means both LESSOR and the LESSEE. 
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"Personn shall mean any legal or natural person, includiig any individual, corporation, 

partnership, Limited Liability Company, association, joint venture, trust, governmental or 

international body or agency, or other entity. 

"Prudent Industry Standards" means the exercise of a degree of skill, diligence and 

prudence and practices, methods, specifications and standards of equipment, safety and 

performance, as may change h r n  time to time, which would reasonably and ordinarily 

be expected to be used by a skilled and experienced operator engaged in construction, 

operation and maintenance of facilities, equipment or systems of the type and size similar 

to those on the LEASED PREMISES. 

"Port Facilities* mean all immovable Assets including roads, buildings, structures 

attached to, or constructed on the LEASED PREMISES. 

"Rentn shali mean the sum of money payable by the LESSEE to the LESSOR as 

consideration for this Lease Agreement. 

_ _ 2 4 .  . 

URent Payment Dayn has the meaning given to it in clause 7.1 

URent Review Date" means the date falling at the beginning of the net Rent review 

period 

"Rent Review Notice" has meaning set forth in clause 7.5 

"Rcnt Rcview Period" means a period of 3 years commencing on the Effective Date or 

every third anniversary thereafter 

"Term" means the tern of the Lease Agreement used in clause 2.4. 

"Ter.mination Date" shall have meaning the plan set forth in Clause2.4. 
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"Utilities" shall mean infrastructure, equipment or services relating to the supply of 

electricity (including back-up power), water, sewage and drainage, telecommunications, 

gas and fossil and other liquid hel. 

'Vacant space" shall mean any unoccupied space within the LEASED PREMISES. 

"Writing" includes telex, cable, fax, e-mail and other forms of written material 

transmitted electronics. 

1.2 Interpretation. 

1.2.1 The Parties have participated jointly in the negotiation and drafting of this 

Lease Agreement. In the event an ambiguity or question of intent ot 

interpretation arises, this Lease Agreement shall be construed as if drafted 

jointly by the parties and no presumption or burden proof shall arise 

favouring or disfavouring any Party by virtue of the authorship of any of 

the provisions-of his Lease Agreement. 

1.2.2 The word "includingn shall mean "inc1udiig without limitation". 

1.2.3 The word "writing" includes telex, cable, fax, e-mail and other forms of 

written materials transmitted electronics 

1.2.4. Where an approval or decision is r e q u i d  from a Party, such approval or 

decision shall not be unreasonably withheld 

12.5 Unless otherwise indicated, all reference in this Lease Agreement to 

Clauses, and Appendixes shall refer to the conesponding Clauses and 

Appendix of or to this Lease Agreement. 
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2. EFFECTIVE DATE AND LEASE TERM 

2.1 In consideration of the rent bereinafter reserved and of the covenants on the part 

of the LESSEE hereinafter contain4 the approval of the President and 

commander In-Chief of the Armed Forces of Nigeria, having been oMained and 

communicated vide the Hon Mister of Transportation's letter tefixeace T. 

0160/S.95/VoU/224 dated 26 July 2004 hereby lease unto the LESSEE ALL 

THAT land comprising various buildings and other fhcilities more clearly 

descnid in Appendix 1 hereto, situate, lying and being at Federal Ocean 

Terminal, XNTELS Transit Terminal and Federal Lighter Terminal Onne, Rivers 

State af Nigeria, Warri New Port and Warri Old Port in Delta State of Nigeria, 

and Calabar Port, CaIabar, Cross River State of Nigeria, (the "LEASED 

PREMJWS!') which as to its dimensions and abuttals are more particularly 

delineated on the S w e y  Plan Nos annexed hereto and marked Appendix 4 

2.2. The provisions of this Clause, along with the provisions of other Clauses shall be 

in full force and effect, binding upon the Parties bereto, and enforceable in 

accordance with their tenns, fiom the Execution Date. 

2.3 Except as otherwise provided in clause 2.1, this Lease Agreement shall become 

effective only upon satisfaction of the conditions to effectiveness set forth in 

Clause 6. 

2.4 This Lease Agreement is for a period of 25 (twenty five) years, which shall 

commence on the EE'tive Date 1" September 2004 and terminate on the 

occurrence on the 25' (twenty fifth) annivwsary of the Effective Date, unless 

earlier terminated in accordance with tbe term hereoE (The period shall be 

referred to as the 'Term" aad the date of such termination shall hereinafter be 

referred to as the "Termination Date".) Following such 25 (twenty mh) 

anniversary of the Effective Date, and udess this Lease Agreement has otherwise 
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been terminated, the Parties shall have the option to mutually agree to renew this 

Lease Agreement for another term of 25 (twenty five) years, under t e n s  and 

conditions which shall be agreed by the p&es, this option shall be exercised by 

the LESSEE giving written notice to the LESSOR at least one year prior to the 

expiry date of this Lease Agreement. The LESSOR shall not unreasonably decline 

to extend the lease for a further term of 25 (twenty five) years. The LESSOR shall 

be obliged to register the renewal with the competent authorities. 

3. BASIC LEASE RIGHTS AND OBLIGATIONS 

3.1 In consideratiogw-of the covenants and agreements set forth in this Lease 

Agreement and other good and valuable consideration, the LESSOR shall lease 

the LEASED PREMISES to the LESSEE, and the LESSEE shall lease the 

LEASED PREMISES fi-om the LESSOR, subject in each case to the terns and 

conditions set forth in this Lease Agreement. Commencing on the Effective Date, 

the LESSOR shall remain the owner -of @e .LEASED PREMISES. The LESSEE 

shall keep and maintain the LEASED PREMISES in the good and tenable 

condition, free and clear of all liens, charges, claims, encumbrances, and security 

interests (except those permitted hereunder) arising h m  the operation and 

management of Port Facilities and any other of its obligations hereunder. The 

LESSEE shall indemnifj, defend, and hold harmless the LESSOR fiom and 
t 

against and promptly remove and discharge any such liens, charges, claims, 

encumbrances, and security interests (except those permitted hereunder) which 

may be placed on the LEASED PREMISES, except those attributable to the acts 

and omissions of the LESSOR. 

3.2 To the extent that the LESSEE complies with the terms and condition of this 

Lease ~ ~ r e e r n k n ~  the LESSEE shall peacefblly and quietly hold, occupy and 

enjoy the LEASED PREMISES. 
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3.3 The LESSEE shall pay the Rent in consideration of this Lease Agreement in 

accordance with the terms and conditions set forth in Clause 7. Except as the 

LESSOR may otherwise agree in writing, all payments shall be made in Naira 

during the Tenn hereby granted on a yearly Rent payable in advance and 

thereafter the Rent shall be reviewed by the LESSOR every three years, but such 

revised rents shall not take into account the LESSEE'S Improvements of the 

LEASED PREMISES and goodwill. 

3.4 The LESSOR shall grant the LESSEE for the benefit of the LESSEE and its 

employees, contractors. customers and invitees during the Lease Term, the non- 

exclusive right to use, in common with others entitled to such use (including the . 1 - .  
LESSORkthe Common Areas as +hey exist from time to time, subject to dl rights 

reserved by the LESSOR hereunder and under the t e n s  of all rules and 

regulations promulgated from time to time with respect thereto. The LESSEE 

shall not use the Common Areas in any manner that is inconsistent with the 

LESSEE'S permitted use of the LEASED PREMlSES nor in any manner that 

unreasonably interferes with the use of the Port by other-occupants or users of 

Port The LESSOR reserves the right h m  time to time to 

3.4.1 Make changes in or to the Common Areas; 

3.4.2 Close temporarily any of the Common Areas provided that the LESSEE 

shall be duly notified at least seven days to the proposed closure and 

alternative access shall be provided by the LESSOR; 

3.4.3 Add, eliminate or change the location of any Improvements in the 

Common Areas and /or construct additional buildings, facilities and other 

Improvements within the Common Areas; 
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3.4.4 Prohibit unauthorized Persons from using or accessing the Common 

Areas; or 

3.4.5 Perform such other activities and make such other changes in, to or with 

respect to the Common Areas as the LESSOR may deem appropriate. 

That if the rent hereby reserved or any part thereof shall be in arrears for one 

month afier same shall become due (whether demanded or not) or in the event of 

any breach of the material covenants and obligations on the part of the LESSEE 

herein contained, after 6 (six) calendar months' notice to remedy or if the 

LESSEE goes into liquidation or enters into any arrangement with its creditors, 

the LESSOR may commence appropriate legal proceedings to re-enter ilpon the 

LEASED PREMISES or any part thereof in the name of the whole and upon the 

grant of a valid order by the court for reentry, this Lease Agreement shall 

absolutely determine but without prejudice to the right of action by the LESSOR 

in respect of any antecedent breach of the LESSEE'S covenants and obligations 

herein contained. The LESSEE shdl be entitled to compensation commensurate 

with the prevailing commercial value of its developments on the LEASED 

PREMISES. 

3.6 Subject to the Applicable Law and the LESSOR'S prior written approval, the 

LESSEE shall have the right to negotiate rights of way, easements and other types 

of access to land and other properties and utilities near or adjacent to the 

LEASED PREMISES. The LESSOR shall ensure that all necessary access to and 

from the LEASED PREMISES is made available to the LESSEE, its employees, 

contractors, subcontractors and advisors as necessary for the development of Port 

Facilities and the LESSEE'S operation. 

3.7 On the expiration of this Lease Agreement the Port Facilities shall revert to the 

LESSOR without the payment of any compensation. 
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3.8 On the expiration of this Lease Agreement the LESSEE shall give up possession 

of the LEASED PREMISES together with its rights, and interest in the Port 

Facilities to the LESSOR, h e  from any lien or encumbrance created by LESSEE 

and without payment of any compensation. 

3.9 Six months prior to the expiration of this Lease Agreement, the LESSOR and the 

LESSEE shall meet and agree on the inventories of the Port Facilities. The 

LESSOR shall be responsible for all costs and expenses (including legal fees and 

taxes or duties) incurred in connection with the transfer of the Port Facilities to 

the LESSOR and shall at its own cost obtain or effect all governmental and other 

approvals, licenses, registrations and filings and take such other action as may be 
.s. - necessqfor  the transferwid reimburse the LESSEE on demand for all such costs 

and expenses incurred by the LESSEE in respect of such transfer. The parties 

shall however agree on new t e n s  and conditions for the renewal of the lease. 

4 . I  The LESSEE shall only use the LEASED PREMISES to operate and develop Port 

Facilities and may not use the LEASED PREMISES for any other purpose 

without the LESSOR'S prior written approval. The LESSEE shall not conduct 

any activities within the LEASED PREMISES other than the operation and 

development of Port Facilities. The LESSEE shall not conduct such unperrnitted 

use, or allow such unpenitted use to be conducted, in violation of any Applicable 

Law or in any manner that would 

4.1.1 Violate, invalidate or cause a loss of coverage under any insurance in 

force on or afler the Execution Date with respect to the person or 

properties of any person in the port 
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4.1.2 Cause diminution in h e  value or usefilness of all or any portion of the 

LEASED PREMISES (reasonable wear and tear excepted), 

4.1.3 Create a nuisance or waste in, on or about the LEASED PRMISES. 

The LESSEE may sublease part of the LEASED PREMISES to ship agents, 

forwarders and other parties whose principal business is to provide services 

related to the Port Facilities or oil logistical services andlor services, subject to the 

LESSOR'S prior written approval whish shall not be unreasonably withheld. 

In accordance with Applicable Law, the LESSOR shall have right to alter the 
. c -  

LEASED PREMISES without modiQkg the terms of this Lease Agreement; 

provided that such alteration does not unreasonably interfere with the LESSEE'S 

peaceful and quiet possession and enjoyment of the LEASED PREMISES. 

The LESSEE shall not make other improvements or alterations to the LEASED 

- PREMISES without -the LESSOR'S-prim written approval. In requesting such 

approval, the LESSEE shall furnish to the LESSOR at least sixty (60) days prior 

to start of work, documentation and other evidence demonstrating hat the 

requested improvements or alterations, the plans and drawings for such 

improvements or alterations, and such other documentation reasonably requested 

by the LESSOR. 

The LESSEE shall ensure that all Improvements andor alterations are in 

compliance with Applicable Law and Pmdent Industry Standads and are 

authorized by the LESSOR in writing, such authorizations not to be unreasonably 

withheld. 

Without limiting or reducing the LESSEE'S obligations under this Lease 

Agreement, the LESSOR shall have the right to inspect such developments, 
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Improvements and or alterations which shall not be used by the LESSEE until the 

LESSOR has notified the LESSEE in writing that they are in accordance with the 

plans approved by the LESSOR and comply with Applicable Law. The LESSOR 

shall have the right to be present at any time during the performance of such 

improvements or alterations and shall have access to the LEASED PREMISES 

and all records and materials of the LESSEE related to the same, including 

participation in related progress meetings. Subject to the provisions of this Leased 

Agreement on payment of compensation, any improvements or alterations made 

by the LESSEE to the LEASED PREMISES during the Term shall be and shall 

remain the property of the LESSOR, without any claim for or reimbursement 

from the LESSOR for the cost or the value thereof. 
a - 

4.7 The LESSEE shall be responsible for the maintenance, repairs, renewals and 

replacements of Port Facilities on the LEASED PREMISES. 

4.8 The LESSEE shall maintain the LEASED PREMISES in good condition and 
- repair. All repairs and rephicements shall' be equal or  better in quality' to tfie - 

original material and workmanship standards. The maintenance work performed 

by the LESSEE shall comply with Applicable Law and Prudent Industry 

Standards. The LESSEE shall not contract any major repair work relating to the 

LEASED PREMISES without the prior written approval of the LESSOR. The 

LESSEE shall obtain and maintain all licenses, certifications or other documents 

required for such maintenance in accordance with Applicable Law. The LESSOR 

shall assign to the LESSEE all rights under any warranties it may receive or be 

entitled to for the LEASED PREMISES. 

4.9 The LESSEE shall make its own arrangements and pay for the supply of Utilities 

to the LEASED PREMISES, including serving the vessels that calls at the 

LEASED PREMISES. The LESSOR shall provide reasonable assistance to the 

LESSEE in making such anangements. 
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4.10 The LESSEE shall provide on the LEASED PREMISES and at its own expense, 

reasonable office facilities for the LESSOR and other Governmental Authorities, 

including without limitation those who have duties such as customs and 

immigration functions in the LEASED PREMISES. 

4.1 1 The LESSEE shall not sell, transfer, remove or dispose of any Port Facilities on 

the LEASED PREMISES without the LESSOR'S prior written approval. The 

proceeds of any such sale, transfer, removal or disposal shall be paid to the 

LESSOR less any costs incurred by the LESSEE related thereto. For avoidance of 

doubt, any sale, transfer, removal or disposal by the LESSEE of LEASED 

PREMISES in contravention of this clause shall constitute a LESSEE Event of 

Default under clause 12.1, and the LESSOR shall have all the rights and remedies 

(including rights to terminate this Lease Agreement) under clause 12.3. 

4.12 The LESSEE shall deliver to the LESSOR an annual report on the Improvement 

made to the Port Facilities 
, A - .  ' - a x .  -. - . t  

4.13 The LESSEE shall permit the LESSOR and it's designated representatives and 

agents during the LESSEE'S wodcing hours to enter and inspect the LEASED 

PREMISES for the purpose of verifying the LESSEE'S compliance'with this 

Lease Agreement and other requirements under Applicable Law; provided that 

any such visit shall not unreasonably interfere with the LESSEE'S performance of 

the operation and management of the LEASED PREMISES. Within 3 (three) days 

prior to a visit, the LESSOR shall notify the LESSEE in writing of the names of 

the individuals to be permitted access and the time and date of such visit except in 

the case of Emergency:- 

4.13.1 To take inventory of the fixtures therein. 



LEASE AGREEMENT FOR DEVELOPMENT OF LEASED PREMISES TN THE 
PORTS OF ONNE, WARRI AND CALABAR 

4.13.2 To do or cause to be done thereon all such acts and things as may be 

necessary for the performance of any duties or obligations imposed on the 

LESSOR by any law for the time being in force or for any other purpose 

in connection with its undertaking. 

4.13.3 To monitor the developments on the LEASED PREMISES to ensure that 

such developments conform to the plans approved by the LESSOR. 

4.1 3.4 To view the state of repair and condition of same and of all defects and 

want of repairs on or removal of fixtures then and there found, to give or 

leave on the LEASED PREMISES such notice in writing to the LESSEE 

and that the LESSEE shall within a period of 3 (three) calendar months 

after such notice or sooner, repair, make good and reinstate same 

according to such notice and the covenant in that behalf herein before 

contained. 

4.13.5 That it shall be la~fi.tl for the LESSOR or its agents or workmen and for 

the LESSEE or occupiers for the time being of any adjoining premises at 

any convenient time or times during the Term hereby granted at 

reasonable hours in the day time without interruption, during emergency, 

to enter upon the LEASED PREMlSES for the purpose of executing with 

due diligence and dispatch repairs or alterations to or upon such adjoining 

premises making good to the LEASED PREMISES all damages, if any, 

thereby occasioned. 

4.13.6 The LESSEE shall grant access to the LEASED PREMISES to 

Governmental Authorities for the purpose of carrying out any activities 

which they are legally entitled to carry out in the Premises pursuant to 

Applicable Law. 
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4.13.7 The LESSEE shall grant rights of way and easements through the 

LEASED PREMISES for existing and b r e  Utilities. The LESSEE shall 

not take any action which is detrimental to the efficient supply of such 

Utilities to the Port and adjacent areas. 

4.14 Nothing herein contained shall affect the liability of the LESSEE to pay from time 

to time the prescribed charges in respect of the LESSEE'S goods passing over the 

wharf serving the LEASED PREMISES whether or not such goods are conveyed 

through the LESSEE'S loading/discharging towers, conveyor system and .pipes, 

swamp barges or payment of such other rates, dues, taxes, fees and charges 

properly chargeable by the LESSOR. 
- 

5 .  OPERATIONS 

5.1 l'he LESSEE shall use the LEASED PREMISES for the sole purpose it was 
- -. - "  granted use of and in accordmce with this Lease Agreement; - .  J . - -  ., 

5.2 The LESSEE shall have the exclusive right during the Lease Term to operate and 

manage Port Facilities within the LEASED PREMISES. 

5.3 The LESSEE shall operate and manage the Port Facilities 

5.3.1 In a safe, efficienh effective and economic manner. 

5.3.2 With due care and skill and 

5.3.3 In accordance with Applicable Law and Prudent Industry Standards. 
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5.4 The LESSEE shall cooperate with the LESSOR in order to enable the LESSOR 

perform their monitoring and other duties under the Lease Agreement and 

Applicable Law. 

5.5 The LESSEE shall use its best efforts to 
..' ., : 

5.5.1 Develop, market and promote the Pod Faciljties on the LEASED 

PREMISES in order to achieve maximum utiIization thereof in a manner 

which is consistent with the Applicable Law and Prudent Industry 

Practices, and 

5.5.2 Ensure that ken is no decline in the standards of the fort Facilities. 

5.6 The LESSEE shall ensure that its management and operation of the Port Facilities 

shall be as continuous and without interruptions as is nasohablyptactical. 
. - A  - - -- 

, 5.7 The LESSEE shall be responsible for the planning of the financing of the 

development and operation of the Pori Facilities. The LESSEE shall make such 

plans available to the LESSOR for ik review upon rtquert by the LESSOR. 

5.8 The LESSOR shall evaluate the LESSEE'S performance in the development of 

the Port Facilities on'&:annual basis. 
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6. CONDITIONS PRECEDENT 

6.1 The obligations of the LESSOR and the LESSEE to consummate the transaction 

contemplated by this Lease Agreement shall be subject to the fulfillment of the 

following conditions: 

6.1.1 Each Party shall have duly executed and delivered b the other Party this 

Lease Agreement. 

6.1.2 The consummation of the transactions contemplated by this Lease 

Agreement shall not have been restrained, enjoined or otherwise 

prohibited in any material respect by any Applicable Law, including any 

order, injunction, decree or judgment of any court o r  other Governmental 

Authority to be applicable to this Lease Agreement any Applicable Law 

making illegal the consummation of the transactions contemplated by this 

Lease Agecment. - A -  

6.1.3 All consents or authorization of Governmental Authorities that are 

required far this Lease Agreement shall have been made or obtained. 

6.2 Tbe obligation of the LESSOR to consummate the transactions contemplated by 

this Lease Agreement shall be subject to the fulfillment, prior to the Execution 

Date andfor the Effective Date, as applicable, of the following additional 

conditions (unless waived in writing by the LESSOR): 

6.2.1 The representations and warranties of the LESSEE in clause 11.1 shall 

be true and correct in all material respects when made and at and as of the 

Executior! Date the same effect as though made at and as of such time, 

except that those representations and warranties which are made as of a 
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specific date shall be true and correct in a11 material respects as of such 

date. 

6.2.2 The LESSEE shall have duly performed and complied in all material 

respects witb all covenants contained in this Lease Agreement required to 

be performed or complied with by it at or before the Effective Date. 

62.3 The LESSEE shall have delivered to the LESSOR certificates of insurers 

and other documentation reasonably requested by the LESSOR evidencing 

that the LESSEE has obtained the insurance coverage on the LEASED 

PREMISES. 

6.3 The obligations of the LESSEE to consummate the transaction contemplated by 

this Lease Agreement shall be subject to the fblfillment prior to the Execution 

Date and/or Effective Date, as applicable, of the following additional conditions 
... - .-  .- 

(unless waived in writing by the LESSEE): 

6.3.1 The representations and wananties of the LESSOR in clause 1 1 2 shall be 

true and correct in all material respects when made and at and as of the 

Execution Date and the Effective Date with the same effect as though 

made at and as of such time, except that those representations and 

warranties which are made as of a specific date shall be true and correct in 

at1 material respects as of such date. 

6.3.2 The LESSOR shall have duly performed and complied in all material 

respects witb all covenants and agreements contained in this Lease 

Agreement required to be performed or complied with by it at or before 

the Effective.Date. 
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7. RENT AND RENT REVIEW 

7.1. This Clause shall be referred to in this Lease Agreement as the Rent i 

Review Clause and shall for all purposes govern the Rent review. The first 

Rent shall fa11 due on the Effective date and thereafter shall fall on Rent 

Review Date 
. . 

7.1.1 The Rent shall be reviewed every three years: 

7,1.1.2 During every successive Rent. Review Period a Rent equal to the 

greater of: 

7.1.1.2.1 The Rent payable immediately prior to the relevant 

Review Date, or, if payment of Rent has been 

suspended or abated for any reason, the Rent which 

would have been payable had there been no such 

suspension or abatement; or 

7.1.12.2 The Open Market Rent. 

7.1.2 The Open Market Rent for any R ~ G  Review Period may be agreed in 

writing at any time between the Parties or (in the absence of agreement) 

will be determined by Arbitration under cIause 17.4 

Redacted
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7.1.3 Except as expressly provided in this clause the arbitration shall be 

conducted in accordance with cIause 17.4 

7.1.4 The fees of the Arbitrator shall be borne by the Parties in equal shares. 

7.1.5 If either Party shall fail to pay costs awarded against it by the Arbitrator 

within twenty-one days of demand the other party shall be entitled to pay 

the costs and the amount paid shall be repaid by the other Party on 

demand. 

. .. 
7.1.6 When the Rent has been ascertained memoranda recording this shall be 

signed by or  on behalf of the Parties and annexed to this Lease Agreement 

and its counterpart and each Party shall bear their own costs in this 

respect. 

..- .A 

7.2 Arrangements Pending ~scertainrnent of ~ e v i s e d  Rent. 

If the revised Renr payable during any Review Period has not been ascertained by 

the relevant Review Date Rent shall continue to be payable at the rate previously 

payable on account of the Rent for that Review Period. 

7.3.1 If the revised Rent is ascertained on or before the relevant Review Date, 

and that date is not a Rent Payment Day the LESSEE shall on that Review 

Date pay to the LESSOR the amount by which one quarter's rent (at the 

rate payable on the immediately preceding Rent Payment Day) is less than 

one quarter's rent (at the rate of the revised Rent) apportioned on a daily 

basis for the period from the Review Date to the next Rent Payment Day. 
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73.2 If the revised Rent payable during any Review Period has not been 

ascertained at the relevant Review Date then immediately (and in any 

event within 14 (fourteen) business days) after the date when i t  has been 

ascertained the LESSEE shall pay to the LESSOR: 

7.4 Arrangements when increasing Rent prevented etc 

7.4.1 If at any Review Date there shall be in force any legislation preventing. 

restricting or modifying the LESSOR'S right to: 

7.4.1.1 Review the Rent in accordance with this Lease Agreement; or 

7.4.1 2 Recover any increase in the Rent 

7.5 The LESSOR shall, when the restriction or modification is removed, relaxed, or 

.. . .. . . . . . . . . modified, be entitled (but without prejudice to his rights (if any) to recover any 
.I -. . 
;ii. . Rent the payment of which has only been deferred by law) on giving not lessthan 
.'.',,. 
:. ..:. one month's notice in writing (a "Rent Review Notice'? to the LESSEE, to invoke 

the provisions of clause 7.5.1 

7 5.1 Upon the service of a Rent Review Notice the LESSOR shall be entitled: 

7.5.1.1 To proceed with any review of the Rent which may have .been 

prevented, or fiuther to review the Rent in respect of any review 

where the LESSOR'S right to revjew the Rent was restricted or 

modified; and the date of expiry of the Rent Review Notice shall 

be treated for the purposes of this Lease Agreement as a Rent 

R e ~ i e w  Date (provided that nothing in this clause shall be 

construed as varying any subsequent Rent Review Date). 
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7.5.1.2 To recover any incnase in Rent with effect fiom the earliest date 

permitted by law. 

8. LESSEE'S COVENANTS 

The LESSEE for themselves, their successors-in-title and assigns and to the intent 

that the obligations shall continue throughout the Term hereby granted, covenants 

with the LESSOR as follows: 

8.1 To pay whether demanded or not, the Rent hereby reserved and made 

payable at the time and in the manner herein reserved and made payable 

without any deductions excepting statutory deductions and also pay 6om 

time to time the appropriate charges for the time being for water and 

electricity or other power and illurninant used or consumed on or in 

connection with the LEASED- PREMISES and for the provision, - 

installation, comection, use and maintenance of any pipes, appliances, 

fittings and metres which are considered necessary with such use and 

consumption. 

8.2 The LESSEE shall obtain and keep in force all necessary licenses, permits 

and warranties which are necessary for the LESSEE to fblfill its 

obligations hereunder, including without limitation, the operation and 

management of the Port Facilities on the LEASED PREMISES 

8 3  To develop in accordance to the developmental plan described in 

Appendix 3 any undeveloped parts of the LEASED PREMISES and t o  

ensure h,at all developments on the LEASED PREMISES or any part 

thereof shall be in accordance with the plans, drawings, elevations and 

specifications of such developments shall be approved in writing by the 



LEASE AGREEMENT FOR DEVELOPMENT OF LEASED PREMISES I N  THE 
PORTS OF O W E ,  WARM AND CALABAR 

LESSOR under clause 4.4 before commencement of the development. The 

LESSEE shall appoint consultants and professional advisers and shall 

carry out such developments in substantially good and workman-like 

manner with the best materials in accordance with best industry practice to 

the satisfaction of the LESSOR in all respects, and to carry on or permit to 

be carried on, on the LEASED PREMISES only such business activities as 

are presently being carried on by the LESSEE or other entities already on 

the LEASED PREMISES, PROVIDED that all fbture or other business 

activities proposed to be carried on, on the LEASED PREMISES shall 

first be approved by the LESSOR. The LESSEE shalI indernnifjl the 

, LESSOR agajnSt losses, actions,-proceedings, damages, claims, payments 

and demands arising out of the occupation and use of the LEASED 

PREMISES. 

8.4 From the date hereof until this Lease Agreement expires or terminated by 

the parties, LESSEE shall, directly, operate and manap the Port . 
Facilities on the LEASED PREMISES. 

8.5 Shall during the Term hereby granted use its best endeavour to keep d d  

maintain all the structures erected or mounted on the LEASED 

PREMISES actually occupied and used by the LESSEE as well as fencing 

and all appurtenances to the structure thereon in good tenantable repair 

and conditions, fair wear and tear excepted. f 

8.6 The LESSEE shall not in any manner whatsoever obstruct all or any of the 

roads or tamper with or disrupt all or any of the common services 

provided for the shared use ofthe other users located within the Ports. 



.-------.----- 
4 I ) f )R1$  II)IHOAIIY 

5ECiiE;AiiYILEGb,L DEPARTMENT 

LEASE AGREEMENT FOR DEVELOPMENT OF LEASED PREMJSES IN THZ 
PORTS OF ONNE, WARN AND CALABAR 

8.7 The LESSEE shall bear, pay and discharge all rates taxes, duties, 

impositions, charges, assessments, fees and outgoings imposed by 

Applicable Law or of any other description which, are now or at any time 

heninafter during the Term of this Lease Agreement, may be assessed, 

charged on or imposed upon or become payable in respect of the LEASED 

PREMISES. 

8.8 The LESSEE shall not do or permit anything to be done on the LEASED 

PREMISES or any part thereof which shall be offensive, immoral, illegal, 

dangerous, obnoxious, noisy or which shall be of any inconvenience. 
- .  

nuisance or annoyance fo €he LESSOR or occupiers of the adjoining or 

neighbouring premises. 

8.9 The LESSEE shall not assign, alienate or otherwise transfer its interests in 

or over the Port Facilities or any part thereof without the written consent 

-. . of the LESSOR. .. - - -. . 

8.10 The LESSEE shall take all precautions required by law and Prudent 

Industry Practice in carrying out its business in accordance with the best 

standard of management for oil support and logistics base and other 

services to indemnijl the LESSOR against all or any liability whatsoever 

arising by reason of breach by the LESSEE of this clause. 

8.1 1 The LESSEE shall prepare and implement work and operation safety 

procedures to ensurc the health, safety and welfare of its workforce and 

user of the Port Facilities and the LEASED PREMISES in accordance 

with Applicable Laws, Prudent lndustry Practices, and the LESSOR 

guidelines..During the Lease Term, the LESSEE shall comply with such 

procedures. 
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- .  
8.12 The LESSEE shall comply with all fire precautions and provide for fire . 

fighting equipment on the LEASED PRMISES as prescribed by the 

LESSOR'S Assistant General Manager (Fire Service) 

8.13 The LESSEE shall throughout the Term hereby granted adequately insure 

the LEASED PREMISES in the joint names of the LESSEE and the 

LESSOR an all risks insurance policy to the fill value thereof or againstr'. 

the payment of the rent of the said PREMESES for a period of one year 

from the happening of any of the events insured against resulting in the 

destruction or damage to the LEASED PREMISES with a rtiputabli 

insurance company..approved in writing by the LESSOR and the policy 
4 

shall stipuhte that LESSOR is to receive not less than 30 days' notice of 

cancellation and the Lessee shaI1 submit to the LESSOR a photocopy of 

such insurance policy and all renewals and the Lessee shall by the due, +:- . : .. , 

date pay all premiums required to be paid under such insurance policy and 

shall immediately on request hrnish to the LESSOR ppof  of 'hch . . , 
payment and in case of LEASED PREMISES or any part thereof shall at 

the time during the said ~ e i  be destroyed or damaged then and as often 

as same shall happen to layout promptly all monies received in respect of 

such insurance in rebuilding or otherwise reinstating the said PREMISES . 
in a good and substantial manner to the satisfaction of the LESSOR and in 

paying the rent hereby made payable and in case the monies received in 

respect of the said insurance shall be insufficient for these purposes to. 

make up any deficiency out of its own monies. 

8.14 The LESSEE shall not do anythiig on the LEASED PREMISES that will 

cause increased insurance premium to adjoining properties or make void 

or voidable the insurance policy for same. 
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8.15 Not to employ at any time during the said Term or continue to employ on ' 

or within the demised PREMISES such pelson or persons against whom 

the LESSOR shall have raised reasonable written objection 

8.16 The LESSEE shall be nsponsible for the preparation and implementation 

of a safety and security system in accordance with Applicable Laws for 
. 

the LEASED PREMISES (inchding without Iimitation fencing OR thc 

LEASED PREMISES), which system shall be subject to the LESSOR 

prior written approval defend, and hold harmless the LESSOR from and 

against any and all claims which arise fiom the presence of such objects, 

liquids or materials to h e  extent h a t  they originate-fiom the LEASED 

PREMISES 

8.17 The LESSEE shall at all times during the said Term conform in all. . 

respects with the provisions of any present or fitwe laws and in particular'' 

the Ports Act and all bye-laws and regulations made thereunder which, 

may be applicable to the LEASED PREMISES or any part thereof or to 

the operations of the LESSEE and shall not do or fail to do on. the 

LEASED PREMISES any act or thing whereby the LESSOR may bedome 

liable to pay any penaIty imposed or to be imposed or to bear the whole or 

any part of any expenses incurred under such dimtion, requirement,' Act 

or ngulations as aforesaid and to indemnify the LESSOR against any loss, 

actions, proceedings, demands, claims, payment and damages sustained or ' - .  

incurred by reason ofbreach by the LESSEE ofthis clause. 



-------- 
PORTS AUTHOR!TY 

GEC~~ETARYILECAL.  DErAATYENI  

LEASE AGREEMENT FOR DEVELOPMENT OF LEASED PREMISES ZN THE . 

PORTS OF O W ,  WARN AND CAtABAR 

9. LESSOR'S CONVENANTS 

The LESSOR hereby covenants with the LESSEE as follows: - 

9.1 That the LESSEE, paying the rent hereby reserved, performing and observing the 

covenants and obligations on its part herein contained, shall peaceably and quietly 

hold and enjoy the LEASED PREMISES during the Term hereby granted without 

interference fiom person or persons righifully claiming under or in trust for it. 

9 2  The LESSOR shall reserve the right to use the LESSEE'S wharf and berthing 

. . facilities as and when vacant. Ef. any occasion, shall arise for the use by the - - = - -  . 

LESSOR of the LESSEE'S berthing facilities or the wharf built by the LESSEE, 

the LESSOR shall give due notice to the LESSEE for such use and shall also pay 

to the LESSEE appropriate charges for such use PROVIDED that such use shall 
' 

not duly hamper the LESSEE'S operations. 

< .  . -  . 

9.3 The LESSOR shall at all times be responsible for compliance with,. and 

implementation of all applicable local and international legislation, codes 

(including the ISPS code or regulations relating to port security and shall 
. . 

indemnify and hold the LESSEE harmless against any claims, losses, actions, $;2'.,, - 

t. 2 ,  : ..: ,r": proceedings, damages, payments and demands arising from failure of the $'-*';.': . .. ' .! . . ' .- 
;, ., :. .., -.$ 
:. . , .'?$ .. . 

LESSOR to comply with such legislation, codes or regulations. . . 
' . .:.. , 

9.4 The LESSOR acknowledges and accepts that in line with industry practice that 

the LESSEE shall have the right during the lease Term to grant to their clients 

temporary occupational license on Vacant Space to serve as utilization storage or 

other operational use during the period of the temporary occupational license. Thc .. . 

LESSEE shall noti,@ the LEESOR within seven days of the grant of said :,,,.; :u. ,%,:: 

. . .. LC. .. 
temporary occupational'license. . . . . ... . ..It: ..... .'.. .. , ! 
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95 The LESSOR acknowledges and accepts that during the term hereby granted the 

LESSEE may subject to this Lease Agreement and Applicable Law grant security 

interests to third parties inctuding banks and other financia! institutions (refemd . 
to hereinafter as "Financiers') over certain assets or interests of the LESSEE, 

including its interest in the Port Facilities, for the purpose of  financing the 

development of the LEASED PREMISES, which may amongst other things, .. . 
. . 

entitle such Financiers to enter or appoint representatives to manage subject & 
this Lease Agreement and Applicable Law such assets or interests in LEASED ' 

PREMISES for the unexpired Term of this Lease Agreement. 
-' t 

9.6 Agrees that it wilkaclcnowledge ?he rights of such Financiers in this regard md the - .. .- 
LESSEE may subiet to such financiers their interest over the Port Facilities on, or 

any part oC the LEASED PREMISES, PROVIDED that in every case where the 

LESSEE grant security inietcsts to Financiers, the LESSEE shall provide the 

LESSOR one month prior notice of such transaction for the LESSOR'S app'roval 

(such appmval shall nqt be unreasonably withheld). Nothing in this clause shall 

preclude the of the LESSEE'S covenants under clause 8 of this 

Lease Agreement 

. . .  

9.7 Agrees that such Financiers shall exercise their rights under the ~greement' 

granting any such security interests and any other agreement between them and 

the LESSEE without interference, subject to the condition that the said financiers > 

shalt not be granted greater rights in respect of the LEASED PREMISES t h k  are , ., . . ,. . 
bestowed on the LESSEE under this Lease Agreement, and any pledge by way of 

security made by the LESSEE shall not relieve in any way or discharge the 

LESSEE from the performance of its obligations under this lease agreement. 

9.8 Nothing contained in clause 9.5, clause 9.6 and clause 9.7 shall constitute or be . .. 

construed to constitute an agreement between the LESSOR and the financier or 

any third party. 
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9.9 The LESSOR shall cooperate with the LESSEE as reasonably necessary to enable 

the LESSEE to perform its responsibilities under this Lease Agreement 

9.10 The LESSOR shall ensure that its personnel shall not delay or interfere with the 

performance of such obligations of the LESSEE or with the LESSEE'S personnel 

in the execution of their duties. 

9.1 1 The LESSOR shall, at all times possible, keep the Ports open to shipping so that 

the LEASE PREMISES may be accessible for use by the LESSEE for the 

operation and management of Port Facilities. 
- -.-. 

9.12 The LESSOR shah be responsible for the geneml security of the Port outside the 

security fence of the LEASED PREMISES, including without limitation security 

of all land sea entrance to the Port and the provision and maintenance of the 

perimeter fencing on the Port. 

9.1 3 The LESSOR shall provide reasonable assistance to the LESSEE in making its 

arrangements for the supply ofthe Utilities to the LEASED PREMISES. 

9.14 The LESSOR shall obtain and keep in force all necessary licenses, permits and 

warranties which are necessary for the LESSOR to hlfil its obligations hereunder 

and shall provide reasonable assistance to the LESSEE in its effort to obtain and 

keep in force the licenses and permit required to be obtained or maintained by the 

LESSEE. 
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10. FORCE MASEURE 

No fiilure or omission to carry out or observe any of  the terms, provisions or 

conditions of this Leasc Agreement shall give rise to any claim by any party 

hereto against any other party hereto or be deemed to be a breach of this Leasc 

Agreement if the same shall be caused by or arise out oE 

10.1 Any war, declared or not or hostilities, or  of belligerence, blockade, 

revolution, insurrection, riot, public disorder, fire, unusual flood, 

earthquake, volcanic activity, storm, lightning, tide (other than normal 
. - -- 

tides), tidal wave, perils of the seki, epidemic, quarantine, strikes or 

combination of workmen, lockouts or other labour disturbances, or any 

other similar event, matter or thing, whenver occurring, which shall not 

be within the reasonable control of the party affected thereby. each of the 

foregoing events, matters, or things being called ' Force Majeure' in this 

Lease Agreement. 

102 In the event that a Party can not perform its obligations 'hereunder dm to 

an event of Force Majeure, such Party shall be excused h m  the 

performance of such obligation, and shall not be considered to have 

committed an Event of DefauIt, fiom the date on which such event . . of 

Force Majeure has commenced and until a reasonable period of time djic; 
occurrence thereof. 

103 The Parties shall consult with each other in the event of Force Majeure 

and shall take all reasonable steps to minimize any losses resuIting 

thereffom. 
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10.4 The patties shall use all reasonable efforts to ensure resumption of normal 

performance of this Lease Agreement after the occurrence of any Force 

Majeure Event and perform their obligations hereunder to the maximum 

extent practicable. 

10.5 No relief shall be granted to a Party pursuant to this Clause to the extent 

that such fiilure or delay would have nevertheless been experienced by 

such Party had the relevant Force Majeure Event or its effects not 

occurred. 

;, 10.6 The Parties shall .bear.their .respective costs and neither Party. sha1.E be 

required toopay to the other Party any costs arising out of a Force Majeure 

Event. 

10.7 The Pany rfhcted by the event of ~ o e c  Majeure shall as soon a s '  

practicable g i v ~  written notice to the other Party of the occurrence of such 

event of Force Majeure. Such notice shall include a detailed description of 

the event of Force Majuere, an estimate of the duration of such event, the 
. .  ,, 

reasons for which such Party is unable to p e h m  its o b ~ i ~ i ~ ~ & ; .  . . ,... . . . , . . , A  

. . .  ,:* , ..., . . ,  
hereunder of such eve& and a plan to mitigate and remedy such tventj' . ..: if - '  . ',' . . .- : . .,, . 

. , .  . .  
. : .  ' .  .. 

possible. Such Party shaH provide the other Party with regular updates . o f :  . , 
::,,.:. .:,.:, : .  . 

. .  . *."' . . . . .. 
* the foregoing information. 

.,., ,. . ..:.*.. 
:.a ..-,..,: 

. ,.:;-,.:;f . . 
. .. . :. . , : )!;,&+ 

, , , . ". ..1';;.:;;*.:: 
., . , .,.. . . .  . * :: ;, 

. . ... , 10.8 If an event of Force Majeure extends for more 'than one hundred twenty:..- :: :.: -. - . . - .  .,. 

(120) non-consecutive days within a period of six (6) consecutive ~ o n h s .  .,, 

. . 
or ninety (90) consecutive days, or an event of Force Majeure causes . ' 3  

.. 9.- ,,. 

substantial damage or destruction to the Port or the LEASED 

so that they."-. not capable of repair within ninety (90) d 

termination of such event of Force Majeure, then either Party may 

34 
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: . ::? . t l  
terminate this Lease Agreement by giving not less than thirty (30) days + .- : - . . ., .* . .. . 

I.. . .. 
written notice of termination to the other Party. 

10.9 In the event of termination of this agreement by the LESSOR on account 

of force majeure the LESSEE shall be entitled to compensation 

commensurate with the prevailing cornmesial value of ascertainable 

undestroyed Improvements on the LEASED PREMISES. 

1 REPRESENTATIONS AND WARRANTIES 
. .  L . 

a 4 

The representations and warranties of the parties made hereunder shall be true and correct 

at the commencement date, in all material respects, and shall survive the commencement 

date. 

11 .I The LESSEEarepresents and wanants that: 

I l  .I . l  It is a duly registered limited liability company in Nigeria and it is 

authorized and qualified to do business in Nigeria. 

l 1 .I 2 It is not in violation of any Applicable Law or judgment entered by any 

Government Authority, which violations, individually or in the aggregate, 

would affect its performance of any .obligation under this Lease 

Agreement. There are no legal or arbitration proceedings or any 

proceeding by or before any Government Authority, now pending or (to 

the best knowledge of the LESSEE) threatened against the LESSEE that, 

if adversely determined, could reasonably be expected to have a material 

adverse effect on the financial condition, operations prospects or business, 

as a whole, of the LESSEE, or its ability to perform under this Lease 

Agreement. 
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1 1.1.3 Neither the execution nor delivery of this ~ ~ k e m e n t ,  nor the compliance 

with the Tenn and provisions hereof will conflict ~ i t h  or result in a breach 

of, or require any consent under, the charter or by-laws of the LESSEE, or 

any Applicable Law or regulation, or any order, writ, injunction or decrcc 

of any court, or any agreement or instrument to which the LESSEE is a 

party or by which it is bound or to which it is subject, or constitute a 

default under any such Lease Agreement or instrument. 

1 1.1.4 It has all necessary power and authority to execute, deliver and perform its 

obligations under this Lease Agreement; the execution, delivery and 

performance by the LESSEE of this Lease Agreement has been duly. . 
authorized by all necessary action on its part; and this Lease Agreement 

has been duly and validly executed and delivered by the LESSEE and 

constitutes a legal, valid and binding obligation of the LESSEE 

enforceable in accordance with its terns. 

- .  - -  . .  - .  

11.1.5 It is financially solvent., able to pay all debts as they mature and possesses 

sufficient working capital to perform its obligation hereunder 

11.1.6 It has (a) carefilly examined this Lease Agreerneng together with all - ,  . . 
Appendixes attached hereto, thoroughly and become h i l i a r  with all their 

respective terms and provisions; (b) investigated to its satisfaction all . . 
applicable laws and it can perform its obligation hereunder in accordance 

therewith; (=)the experience, resources, qualifications, and capabilities to 

perform its obligations hereunder, including without limitation 

investigationsand inspections of the LEASED PREMISES. 
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11.1.7 The LESSEE shall in no way represent to any third party that the LESSOR 

is responsible for the engineering soundness of the Port Facilities; and 

shall, subject to the other provisions of this Lease Agreement, be solely 

responsible for the economic and technical feasibility, operational 

capability and reliability of the Port Facilities. 

1 1.2 The LESSOR represents and warrants that: 

1 12.1 It is a public authority duly constituted and validly existing under the laws 

of Nigeria and authorized and qualified to do business in Nigeria. 

112.2 It is not in violation of any Applicable Law or judgment entered by any 

Government Authority, which violations, individually or in the aggregate, 

would affect its performance of any obligation under this Lease 

Agreement. Thew- are no legal or arbitration proceedings or any 

proceeding by or before any Government Authority, now pending or (to 

the best knowledge of the LESSOR) threatened against the LESSOR that, 

if adversely determined, could reasonably be expected to have a material 

adverse e%ct on the financial condition, operations, prospects or busincss, 

as a whole, of the LESSOR, or its ability to perform under this Lease 

Agreement. 

1 1 2 3  It has all necessary power and authority to execute, deliver and perform its 

obligations under this Lease Agreement; the execution, delivery and 

performance by the LESSOR of this Lease Agreement has been duly 

authorized by all necessary action on its part; and this Lease Agreement 

has been of the LESSOR enforceable in accordance with its tern. 
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112.4 It has obtained all approvals consents and authorization that are required 

from any Government Authority under Applicable Law to consummate 

the transactions contemplated herein 

11 25 As of the Effective Date it has good title to the LEASED PREMISES and 

full legal right and power to grant the LEASED PREMISES to the 

LESSEE in the manner contemplated by this Lease Agreement. Upon the 

grant of this Lease Agreement against payment therefore pursuant to the 

terms of this Cease Agreement, the LESSEE shall be put in possession, 

f ~ e  and clear of all liens, other than the obligation to obtain any required 

authorizatidns or consents by a Governmental Authority in connection 

with the LEASED PREMISES. 

11 2.6 In the event that as a result of my laws or regulations of the Federal 

Republic of . Nigeria -" or . any .. agency or other body under the control of the 

Government of the Federal Republic of Nigeria or any State or bcal 

authority thereof, coming into effect after the Execution Date, or as a 

result of any such laws or regulations (including any official interpretation 

thereof which the LESSEE has relied upon in entering into this Lease 

Agreement) in force at the date hereof being amended, modified or 

repealed (Change in Law) the interest of the LESSEE in the LEASED 
PREMISES, the Port Facilities and/or LESSEE'S expectation of its 

economic return (net of tax or other imposition) on its investment is - 
materially reduced, prejudiced or otherwise adversely affected then the . 

' 

parties hereto shall meet and endeavour to agree on amendments to this 

Lease Agreement. 
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1 2 .  TERMINATION 

i';j:r :.;9 . .. _ .. 

. ;.::+; 
12.1 Except if resulting from a LESSOR Event of Default or Force Majeure . .:*: .? 

-. ,C!... . .::.;A 
event, each of the following event shdl be considered to constitute a . .  "5% . . 

I .. , 
,, .,;.;t;: 
..;:+:'~ 

"LESSEE Event of De fauh" :,:.& 
$;j 

. . ' .. -;..; 
. . ... 

12.1 .I The LESSEE becomes insolvent, declare bankruptcy or is declared 

bankrupt, makes an arrangement for the benefit of its creditors, 

petitions or applies to any court or tribunal for the appointment of a 

receiver or a trustee for itself or any part of its LEASED 

PREMISES, or commences any legal proceedings for its 

reorganizing, readjustment of debt, dissolution or liquidation. 

12.1.2 The LESSEE fails to pay the Rent in accotdmce with Clause 3.5 

and clause 7.3 . . 

12.1.3 The LESSEE commits a Material Breach of a material provision of 

this Agreement. 

12.2 Except if resulting from a LESSEE Event of default or Force Majeure, each of the 

following event shall be considered to constitute a "LESSOR Event of Default:" 

122.1 The LESSOR becomes insolvent, declares bankruptcy or is declared 

bankrupt, makes en arrangement fbr the benefit of its creditors, petitions 

or applies to any court or triiunal for the appointment of a receiver or a 

trustee for itself or any part of its property, readjustment of debt, 

dissolution or liquidation. 
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122.2 The LEASED PREMISES (in whole or in part) is expropriated,. . . 
compulsorily acquired or nationalized by a Government ~uthority. 

1 2 2 3  The LESSOR commits a material breach of a material provision of this 

Lease Agreement. 

12.3 Consequences of Default 

123.1 Insolvency. Upon an Event of Default described in clause 12.1.1 or. 

12.2.1, the party that is not in default may immediately terminate this 

Lease Agreement. 

123.2 Expropriate. Upon a LESSOR Event of Default described in cIausel22.2, 

the LESSEE may immediately terminate this Lease Agreement. 

1 2 3 3  Other Event of Default Upon an Event of Default described in clause 

12.1.2, 12.1.3, 12.1.4, the party that is not in default (the 'Won-Defaulting 

Party") shall deliver to the Party which is in default (the "Defaulting 

Party"), a written notice describing the alleged Event of Default and 

granting not less than 15 (fifteen) business days for the Defaulting Party to 

deliver a written response to the Non-Defaulting Party. If the Defaulting 

Party fails to rtspond to tfie Non-Defiulting Party within such IS (fifteen) 

business days period, then the Non-Defaulting Party may terminate his 

Lease Agxternent. If however, the Defaulting Party does respond to the 

Non-Defaulting Party, then, within such 15 (fifieen) business day period 

of the Non-Defaulting Party's receipt of such written response, the Non- 

Defaulting Party shall deliver to the Defaulting Party a written notice 

stating whether there is such an Event of Default, and if so, granting the 

Defaulting Party a reasonable period of time [not to exceed 30 (thirty) . v.. -.,?. 

days] to remedy such Event ofDefiult. If such time period expires and the ,... 
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~ e k u l t i n ~  Party has not cured the Event of Default; the Non-Defaulting 

Party may termination this tease Agreement. 

13. RIGHTS AND OBLIGATIONS UPON TERMINATION 

13.1 Within one year prior to the expiration of the Term, the Parties shall agree 

to the procedures to be adopted and followed by them relating to the 

transfer of the LEASED PREMISES on such termination. The LESSOR 

shall have the right, at its own expense, to take any measures during the 
. . 

last year of the Tenn (or as the case may be, upon early termination) 

necessary to ensure the continuity of the Port Facilities. Each Piuty shall 

be responsible for the costs and expenses incumd by it in performing its 

obligation under this clause. Notwithstanding the foregoing, in the event 

that the LESSOR terminates this Lease Agreement as a result of a 

LESSEE'S Event of the Default, the LESSEE shall pay the LESSOR for 

all such cost and expenses. 

132 The LESSEE shall ensure smooth continuation and operation of the Port . . 

Facilities throughout the period fiom its receipt of any termination notice 

of this Lease Agreement until the effective date of such termination, or  

during the last year of the Term if no such notice served. The Parties agree 

to minimize disruption of  the operation of the Port Facilities by the 

LESSEE. 

1 3 3  Within 30 (thirty) days prior to the Termination Date, the Parties shall 

each survey the LEASED PREMISES at its own cost. On the Termination 

Date, all rights and interests of the LESSEE in the LEASED PREMISES 

and all structures and fixed equipment thereon or alterations or 

Improvements made shall cease immediately, and the LESSEE shall 
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peaceably and quietly surrender to the LESSOR, the LEASED 

PREMISES with all the developments thereon in a good working 

condition in accordance with Prudent Industry Practices (excluding 

reasonable wear and tear). In the event that the LESSEE does not return 

the LEASED PREMISES in such condition, all costs which the LESSOR 

incurs in causing the LEASED PREMISES to be in such condition shall 

be paid by the LESSEE. The LESSOR or its assignee shall have 

immediate right to commence appropriate legal proceeding to enter and 

take fill possession of the LEASED PREMISES to perform the operations 

and to remove the LESSEE, its employees and representatives, and any 

other parties who may occupy any part of the LEASED PREMISES. 

Except for improvements made pursuant to the approval of LESSOR, the 

LESSOR may require the LESSEE, at the LESSEE'S own expense, to 

remove or undo any lmprovement or alteration made by the LESSEE to 

the LEASED PREMISES. 

- .  

13.4 If the LESSOR terminates this Lease Agreement for its convenience,'or if 

the LESSEE shall be prevented from enjoying the benefit of this Lease . 
Agreement for any cause, including revocation by a Government 

Authority of Nigeria or any governmental body, offrcial or competent 

authority or as a result of change in law, the LESSEE shall be entitled to 

compensation commensurate with the prevailing commercial value of 

improvements on the LEASED PREMISES. Where the parties are unable 

to reach an agreement on the commercial value of the LESSESS'S 

improvement. on the LEASED PREMISES, they shall jointly appoint an 

independent valuer who shall be a member of the Nigerian Institute of 

Quantity Surveyors to determine the prevailing commercial value of the 

development on the LEASED PREMISES, and decision ofthe valuer shall 

be binding on both parties. Where the parties are unable to agree on the 
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choice of valuer, either party may apply to the President of Nigerian . 

lnstitute of Quantity Surveyors who shall appoint a valuer. 

13.5 The LESSEE shall, at its own expense remove the Movable Assets from . 

the LEASED PREMISES within thirty (30) days after the termination , 

date, unless the LESSOR notifies the LESSEE in writing that it wishes to. 

purchase the Movable Assets within thirty (30) days prior to the 

termination Date. 

13.6 The LESSEE shall use its best efforts and act in good faith to cooperate 

with the LESSOR or any new LESSEE that the LESSOR may appoint to 

take over responsibility from the LESSEE to operate and manage Port 

Facilities on or aRer the Termination Date. Such cooperation required of 

the LESSEE shall include without Iirnita$on the provision of all relevant 

documentation and information held or used-by the LESSEE relating to 
- . .  
.-a . . .. ,. . .< the LEASED PREMISES. 

2.  ...- .'. :I?.:;., . 
-..:,. 
. . .3*.* . 14 INDEMNITIES AND LIABILITIES 
-'A 
:I;.. . . 
*.. ,. 

14.1 The LESSEE shall indemnify, defend, and hold harmless the LESSOR, 
-, . 

from and agamst any and all liabilities, losses, expenses, and claims for 

personal injuj or property damage or any penalties or fines imposed on 

the LESSOR that arise h m  or out of the LESSEE'S acts or omissions in 

the performance of its obligations hereunder. 
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I 
142 The LESSOR shall indemnify, defend, and hold harmless the LESSEE, 

from and against any and all liabilities, losses, expenses, and claims for 

personal injury or property damage that arise tiom or out of the 

LESSOR'S negligent acts or omission in the performance of its obligations 

hereunder. 

143  In the event that, in breach of its obligations hereunder, the LESSEE fails 

to develop the LEASED PREMISES, the LESSEE shall indemnify the 

LESSOR for all costs and liabilities incurred by the LESSOR in respect of 

the LESSOR'S obligations. 

14.3.1 If the provision of Clause 15 applies prior to the expiration of this 

Lease Agreement, the amount payable shall be an amount equal to 

the aggregate of all the costs, expenses and liabilities incurred in 

lieu of time spent in managing the Port Facilities by LESSEE 

estimated by an independent accountant jointly appointed by both 

parties. 

143.2 Except where otherwise stated in this Lease Agreement, the duties, 

obligations and liabilities of the parties hereto are intended .to be 

several and not joint or collective and nothing contained in this 

lease agreement shall be construed to create an association, trust, 

pactnetship or joint venture amongst the parties hereto and each 

party shall be liable individually and severally for its own 

obligations under this lease agreement. 

14.4 On the expiration of this agreement the Port Facilities shall automatically 

revert to the-LESSOR without the payment of any compensation. 
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14.5 The LESSEE'S liability to the LESSOR in connection with the 

development, management and operation of the Port Facilities shall be 

limited to monetary compensation. 

15. SURRENDER 

If at anytime duriig the T e n  hereby granted the LESSEE is desirous of 

surrendering its interest under this Lease Agreement, the LESSEE shaII be 

permitted by the LESSOR to do so subject to the following conditions:. 

15.1 Service by the LESSEE of six (6) calendar months notice to the LESSOR 

15.2 Payment by the LESSEE of accrued rents together with all other taxes, 

charges, assessments, impositions and outings up to the effective date of 

termination or surrender. 

153 The LESSEE at its own expense except where otherwise required by the 

LESSOR so to do shall dismantle and cart away conveyor system, 

loading/discharging towers, oil platforms and other non permhent 

structures and things erected or mounted on or affixed to or laid on the 

LEASED PREMISES. 

15.4 The LESSEE shall pay penal rent at the rate of double the rent payable at 

the time under this agreement per week or part of a week thereof 

overstayed beyond the date of expiration of the notice of surrender served 

by the LESSEE on the LESSOR. 
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155 That in the event of the LESSEE defaulting to pay all or any of the various 

sums under clause152 to 15.4 above, the LESSOR shall be at liberty to 
. ,  

distress for same as rent. 

16. GOVERNING LAW 

This Lease Agreement shall be governed by and construed in al.1 respect in . . 

accordance with the laws of the Federal Republic of Nigeria. For implementation 

of this Lease Agreement and all its consequences, each party waives such of its 
. , 

rights and privileges under any other law or legal system. 

17. DISPUTE RESOLUTION 

17.1 In the event of a dispute between the LESSOR and the LESSEE arising 

out of, or relating to this Lease Agreement, its interpretation or 

performance hereunder, the parties shall exert their best effort3 to resolve 

the dispute amicably through negotiations. 

1 7 2  Any dispute, controversy or claim arising out of or  in relation to or in 

connection with this Lease Agreement and the activities carried out 

hereunder, including without limitation any dispute as to the contruction, 

validity, interpretation, . . enforceability or breach of this Lease Agreement . . 
shall be exclusively and finally settled pursuant to the dispute resolution' 

process described in clause 17.4 

I73 In the event that a dispute or difference arising fiom this Lease Agreement 

cannot be .resolved amicably by the parties through negotiations within 

sixty (60) days of the commencement of such negotiations, such dispute 

shall be referred to the process described in clause 17.4 for settlement. 
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17.4 Any dispute, controversy or claim arising out of or relating to this Lease 

Agreement, or the breach, termination or  invalidity thereof, shall be settled 

by arbitration in accordance with the Rules of Arbitration of the Regional 

Centre for International Commercial Arbitration, Lagos. The arbitration 

shall be held in Lagos, Nigeria or such other place as agreed by the parties. 

The arbitral tribunal shall consist of three (3) arbitrators. The Party 

initiating the arbitration shall give written notice to the other Party of the 

arbitrator that it nominates. Within (14) Days of the receipt of such notice, 

the other party shall give to the initiating party a written notice indicating 

the name of the arbitrator nominated by him, and if such nomination is not 

made within ten (1 0) days thereafier the other party may apply to Regional 

Centre for International Commercial Ahitration, Lagos for the 

appointment of the second arbitrator. Within ten (10) Days o f  the date of  

the appointment of the second arbitrator, the two arbitrators shall appoint 

the third arbihtor, with the understanding that if the two arbitrators are 

, - .  not able to agree on third arbitrator within such ten (10) Day period, either 

party may apply to Regional Centre for International Commercial 

Arbitration, Lagos for the appointment of the third arbitrator. All three 

arbitrators shall also be proficient in the written and spoken English 

language. The arbitration proceedings shall be conducted and all related 

communications shall be in the English language. Any decision of the 

arbitral tribunal shall be fmal and binding upon the parties. The parties 

hereby waive, to the extent permitted by Applicable Law, any right to 

appeal o r  to review such award by any court or tribunal. Any award of the 

arbitral tribunal may be entered in any court having jurisdiction for 

purposes of enforcement. The arbitral tribunal shall award legal fees and 

arbitral costs to the winning party, but the arbitral tribunal shall retain the 

right to make such other equitable allocation with regard to such fees and 

costs as it may determine 
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18. ASSIGNMENT. 

This Lease Agreement may be assigned to other parties only upon the prior 

written consent of the non-assigning party hereto, except the LESSOR may assign 

this Agreement in whole or in part to any Governmental Authority, without the 

LESSEE'S consent. When duly assigned in accordance with the provisions of this 

clause, this Lease Agreement shall be binding upon the parties, any assignment 

not in accordance with this clause shall be void and without force or effect. 

19. SURVIVAL. 

All rights accrued prior to the termination of this Lease Agreement shall survive 

its termination. 

> >  . ... . a. .- - - 

20. ENTIRE AGREEMENT. 

The terms and provisions contained in this Agreement (including the Appendix) 

constitute the entire agreement between the parties with respect to the subject 

matter hereof. 

21. NOTICES. 

21.1 Any notice given under this Lease Agreement shall be in writing and may 

be served: 

21.1 .I By delivering to the address of the party given herein; 

21 .I .2 By registered or recorded delivery mail; 

2 1.1.3 By telex or facsimile transmission or 
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21.1.4 By any other means which any party specifies by notice to the 

others. 

212 Each party's address for the service of notice shall be above mentioned 

address or such other address as specified by notice to the othen 

2 1.3 A notice shall be deemed to have been served: 

21.3.1 If it was served at the address of a party, at the time of service; 

21 32 If it was served by post, 48 hours after it was posted; and 

21.33 If it was served by telex or facsimile transmission, at the time of 

transmission. 

21.4 The f csimile numbers for notices are; 

NIGERIAN PORTS AUTHORlTY . . 

MTELS NIGERIA LTD 

Fax No: 084-61 055 3 

Notices or cornmun ications will be deemed received as follows: 

If sent by D m ,  UPS or equivalent recognised Courier Company one week 

after having been sent; 

If delivered personally, at the time of delivery; 



LEASE AGREEMENT FOR DEVELOPMENT LEASED PRE :MISES IN THE . .:. ' . 

PORTS OF O N E ,  WARRI AND CALABAR 

If sent by facsimile, at the time of confirmed transmission by the sender's 

facsimile machine occurs after 17,00 in the jurisdiction of the recipients on 

a Business Day or on a day, which is not a Business Day, receipt will be 

deemed to take place at 10.00 on the next following Business Day. 

22. CONFIDENTIALITY 

Each party agrees to hold in confidence for a period of five (5) years following 

the termination of this Lease Apement,  any information supplied to such party 

(the "Receiving Pw') by the other party @isclosing Party") and related to the 

LEASED PREM~SES, the Movable Assets, the operations or this Lease 

Agreement. The Receiving Party shall be entitled to disclose such information to 

its officers, d i i tors ,  employees andlor agents who have a need to know in order 

to assist the Receiving party in the performance of its obligations hereunder; 

provided that the receiving party shall be responsible for ensuring that all such 

persons keep such information confidential. The provisions of this clause shall not 

apply to information within any one of the following categories or any 

combination thereof: 

22.1 Information that was in the public domain prior to the Receiving Party's ,. , . I .  

. . .  
2 :,: i.:.. . ...... receipt thereof fiom the Disclosing Party or that subsequently becomes . .., .. .i.a ,.& +*.,.. . ;r~: .!..*.: 
. .  ,&" <j.# .... 

. . . .  part of the public domain by publication or otherwise except by the . . ; . .  . + .A-  

:. . , ,-,**..:.;,>i:;!,:? i; 

: ;:,;::::, :,;. {j,,. 
. . . .  ................ Receiving Party's wrongkl act  : ,.,! !,.. .... .....I .,. C 

. , . <  . T  .;. 

Infonation that the Receiving Party can show was lawfilly 

possession prior to receipt thereof fiorn the Disclosing Party thro 

breach of any confidentiality, obligation; or 
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22.3 Information received by the Receiving Party from a third party having no 

obligation ofsecrecy with respect thereto. 

22.4 It shall not be a breach of the obligation of confidential information as 

required by Applicable Law. 

23. NO WAIVER. 

A failure of any party to enforce any of the provisions of  this Lease Agreement or 

to require compliance with any of its terms at any time during the term of this 

Lease Agreement shall in no way affect the validity of  this Lease Agreement, or 

any part hereof, and shall not be deemed a waiver of the right of such Party 

thereafter to enforce any and each such provision. 

The invalidity of  one or more phrases, sentences, clauses, contained in this Lease 

Agreement shall not affect the validity of the remaining portions of this Lease 

Agreement so long as the material purposes of this Agreement can be determined 

and effectuated. 
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25. FURTHER ASSURANCES. 

The parties agree to provide such information, execute and deliver any such 

instruments and to take such actions as may be necessary or reasonably requested 

by the other party that a n  not inconsistent with the provisions of this Lease 

Agreement and that do not involve the assumptions ofobligations other than those 

provided for in this Lease Agreement, in order to give full effect to this Lease 

Agreement and to carry out the intent of this Lease Agreement 

26. CONTRACTS RIGXTS OF THIRD PARTIES 

The LESSOR and the LESSEE mutually acknowledge that a person who is not a 

party to this Lease Agreement has no right to enforce any term of this Lease 

Agreement and the parties to this Lease Agreement do not intend that any third 

party rights an created by this Lease Agreement other than is expressly provided , 

for in this Lease agreement. 

27. SUPREMACY OF THIS AGREEMENT 

This Lease Agreernen t superceedes and replaces all previous Lease Agreements . ,.. . . 
granted by the LESSOR to the LESSEE over the LEASED PREMISES including , ,- 

,, a f3.$#.. 
..a , 

the memorandum of understanding dated 27 April 2001, and no amendment or . , 

alteration of any terms or terms of this Lease Agreement shall be effective except . 

if reduced 

this Lease 

into writing and executed by the 

Agreement has been executed. 

Parties the same 
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The LESSOR and LESSEE shall pay equally all reasonable and necessary 

solicitors' charges in accordance with Applicable Law and disbursements 

incurred in coanection with the preparation, completion and execution of this 

Cease Agreement and a counterpart of it. 
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M WITNESS WHEREOF, THE PARTIES HAVE CAUSED THEIR RESPECTTVE 

COMMON SEALS TO BE AFFIXED HERETO ON THE DAY AND YEAR FIRST 

ABOVE WRITTEN. 

THE COMMON SEAL OF THE WITHIN NAMED LESSOR 

THE NIGEIUAN PORTS AUTHORlTY 

Was hereto affixed 

In the presence of: 

,a " . ,  

- .  
. . 

.- . -  . 
. . . . .  

.................................... 
Managing Director 

. . 
: .  .i .... , .  . THE COMMON SEAL OF THE WITHIN NAMED LESSEE 

r i r s  CHAlC(4a,E WITH ,!, 
In the presence o 

...... 
Director Sectetary 
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APPENDIX F 

LEASE FEES 

The Lessee shall pay the following fees to the Lessor in consideration of this Agreement and the right 
to perform the Operations: 

(b) a fixed annual payment of a sum as specified in the schedule below to be paid in 
twelve (12) equal instalments in each Operating Year, the first instalment to be paid 
on the first day first month after the Effective Date and then, on the same date of 

(c) The Lessee shall pay the following throughput fees to Nigerian Port Authority from 
the Effective Date: 
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The throughput fee is payable in arrears at the end of  each monthly period beginning on the first day 
of the first month after the Effective Date (the "TI-[roughput Fee") and, together with the Lease Fee, 
the 'Lease Fees"). 

The Throughput Fee shall be assessed on empty and laden Containers, ImportIExport cargoes and 
shall be paid to the Lessor within five (5) business days after the last day of the applicable period. 
The Throughput Fee shall be adjusted on an annual basis in accordance with the Consumer Price 
Index for All Llrban Consumers (CPI-U) for the U.S. City Average for All Items, 1982-84=100 during 
the applicable annual period. 

MECHANISM FOR THE COLLECTION OF THROUGHPUT FEES 

The Lessor and the Lessee shall hold a monthly voyage meeting (the "Voyage Meeting") not later 
than five (5) Business Days following the end of each calendar month, at which the Parties shall 
reconcile and agree the total volume of Cargo handled on vessels that have used the Premises in the 
preceding calendar month. Within five (5) Business Days of the meeting, the Lessor shall raise an 
invoice for the Throughput Fee based upon the volume of Cargo handled on vessels that have used 
the Premises as agreed between the Parties in the Voyage Meeting. 

DELAY I N  PAYMENT 

Subject to the provisions of Section 17.5 of the Agreement, the Lessee shall make payment to the 
Lessor by telegraphic transfer within five (5) Business daysof the date of the relevant invoice. I f  any 
agreed sum is not paid within such period, the Lessee shall pay the Lessor interest at a rate equal to 
LIBOR plus five per cent (5%) on the unpaid amourlt, until the date of actual payment. 
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BANK ACCOUNT DETAILS 

NOTE: Unless otherwise directed by the Confirming Party, irrespective of the provisions in any 
section of this Agreement relating to payment of fees, all fees payable by the Lessee to the Lessor 
shall be payable to the Federal Government of Nigeria through an account designated by the 
Confirming Party as stated below: 

Redacted
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APPENDIX H 

OPERATIONS RATES 

A. The Stevedoring Services tariff 

B. FREE STORAGE TIME 

Unless agreed otherwise with the Lessor and the Regulator, the Lessee shall provide three (3) days 
free storage time for import Cargo, one (1) day free storage time for export Cargo, three (3) days 
free storage time for Cargo in transit to neighbouring countries, and three (3) days free storage time 
for transhipment cargoes. The Lessee shall be permitted to determine its own storage charges after 
the expiration of the foregoing time periods, subject to the approval of the Regulator or any 
Governmental Authority charged with carrying out such regulation. 
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Appendix I 

STAFFING AND SUCCESSION PLAN 

STAFFING SrRATEGIES 

HUMAN RESOURCES VISION, MISSION AND POLICY 

Vision 

To attract the most qualified employees and match them to the jobs for which they are b 
suited to achieve business objectives and the success of Intels. 

Mission 
Intels Nigeria is committed to; 

> Providing the leadership, environment and training to promote personal development and team spirit, 

Using the abilities of every member of staff to provide the most responsive, customer driven 
service in the business, 

> Developing a culture where Intels is seen as an "EMPLOYER OF CHOICE" and one that presents 
a positive image to all concerned, e.g. the employees, the clients, contractors, employers' bodies, 
authorities, trade unions and the public. 

Human Resources Policy 

Intels, in providing for the well-being and security of its human capital, will be guided by 1 
following principles: 

To determine the manpower skills, size and competence required to meeting present and futu 

needs of the Company. 

To provide the right environment and resources that will facilitate staff career growth 
merit 

regardless of ethnic origin, religion, sex, age or physical disposition. 

To offer reward and compensation that is fair and competitive within the industry with a view to 
attracting, motivating and retaining competent and resourceful employees. 

Capt. Damir Miskovic 

General Manager April 2004 
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(i) Management Structure 
INTELS NIGERLA LTD 

lshaku Shekarau- Commercial 

U Neuhardt Revenue Sectlor Superlntendenl 

Plant (L Workshop 

Mo an A' ku 
Conbact Coordinator 

J Atkir 
Procurement 6- 

Johnny Etis 

Manager 
Jetty Manige~ 

Receivable 

I4 1 p z i q  General Serv~ce 

K Manoj! A Njoku 
CosVBudget 

Secunty Supervrsor 

Sbts (L Data 
supemsw 

D Del Casulo Kayode Owdab 
IT Manager 
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(iii) Labour Deployment Policies 

Intels Nigeria Limited works a two shift system and does not employ part time staff. Work is carried 
out on a seven days a week, twenty fours per day basis. 'This is described in more detail in Section 
(e) Operating Plan. 

(iv) Training Time and Resources 

As business organisations operate in a dynamic environment, there is a constant need for change in 
technologies, management style and strategies. Intels Nigeria is committed to promote personal 
development and team spirit by due training and retraining of its employees, and expects that each 
staff member receive a minimum of 20 hours of systematic training in every two years. 

(iii) Training and Development Planning 

Training and development planning is supported by the Intels Nigeria Training & Development 
Policy, which includes: 

1) Appropriate annual T & D plans 
2) Staffing and succession plans 
3) Recommended training providers 
4) Best practice procedures 
5) Reliable evaluation 
6) Relevant management reports 
7) Accurate individual records 
8) Appropriate costlbenefit analysis 
9) Realistic budgets 
10) Useful information, i.e. regular circulation of management development topics for 

personal reading. 

I n  addition, Internal and External Training Schedules are compiled, which are circulated to employees 
on regular basis and are displayed on the internal website (Intranet) together with other Human 
Resources and T & D information. 

Whilst always seeking to appoint the most suitable candidate, the Company encourages internal 
promotions wherever possible. Likewise the develop~nent of employees' skills and experience through 
transfers to different areas of the Company is also encouraged. 

Appraisals are carried out annually to assess the employees' performance over the last year and to 
consider the suitability for promotion to higher levels of responsibility and increases in salary. The 
appraisals are also used to identify any training needs requirements for the coming year. Promotion 
to a more senior position is subject to the availability of a suitable position. Promotion is achieved 
through commitment to superior performance and by demonstrated improvements in skills and 
abilities, through training and experience. 

The need to have a deliberate staffing and succession plan of ensuring that Intels Nigeria has at her 
disposal quality personnel available for present and future needs of the organization cannot be over- 
emphasized. To achieve this, development activities for employees within the organization are 
identified, reviewed and improved and a three tier succession plan has been put in place, which is 
aimed at preparing employees with future potentials at various levels for duties and responsibilities at 
higher levels of the organization, from junior to supervisory to management level. 

Significant sums are invested each year in the development and training of staff at all levels. Courses 
are run in the following areas: Management Development on core competencies; Performance 
Management; Supervisory Management; Induction 6nd Familiarisation and Industrial Relations, as 
well as specific hard skills such as Accounting, Logistics, Secretarial, etc. 
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Repeatedly, staff are given the opportunity to attend training programmes abroad e.g. in South 
Africa, Ireland, and the UK (Management Development and Strategies, lT, and Lawyer's Issues). 
Training Providers from abroad are invited to train top and junior Management in Leadership and 
other (e. g. negotiation) skills. 

Intels Nigeria places the utmost emphasis on the Information Technology for the organisation and it 
has invested heavily to ensure that it has up to date Management Information System in place. The 
Microsoft Navision System, provides significant new skills for the team. 

I n  line with the company's policy on assisting those with disabilities, Intels Nigeria provides 
scholarships to the disabled and handicapped at Pr~niary and Secondary Education levels, University 
Education and Industrial Training. On successful completion of their training the sponsored students 
will be offered training / work placement with a view to full time regular employment in due course. 

Also, Intels Nigeria trains a significant number, about thirty, of University graduates and graduates of 
the Maritime Academy in all different departments for one year. The graduates are exposed to all 
operations of the company in its various departments and their skills are regularly assessed. After 
successful training, the graduates are taken over by the company as full employees. Usually, 95% of 
the candidates are recruited. 

I n  recognition of the important role of training and development in building nations and corporate 
organizations, Intels Nigeria has registered with the Industrial Training Fund. 

Furthermore, in order to contribute to the availability of relevant skills required by the operating 
companies within Intels Nigeria catchment area, the Company has embarked upon training of 
indigenes to gain the technical and related skills. Successful trainees are either employed by the 
Company or available for other companies working in the area. 

Intels Nigeria has also provided scholarships to Nigerians of all its immediate operating communities 
to pursue higher education in various colleges, apart from constructing classroom blocks in their 
immediate community, all of which has contributed to a peaceful relationship between Intels Nigeria 
and its host communities. 

Intels Nigeria also recruits well-qualified and experienced expatriate professionals to ensure providing 
added value to the company. To ensure that these expatriate employees get to know the 'company 
thinking' on HSE awareness and keep abreast witii riiodern developments in such issues, they are 
actively engaged in relevant training schemes and other programmes to enhance soft skills in 
management competencies as appropriate. 

Intels Nigeria is giving specific professionals the opportunity to attend professional workshops 
in related areas like maritime laws, labour practice, quality management etc. The company 
encourages employee's membership of professional bodies and the continuous development of their 
profession. The company pays for appropriate membership fees and for attendance at annual 
conferences. The company has spread its training schemes over all different departments to enable 
supervisors to attend training programmes for the improvement of their skills in their field like 
administration, accounts, human resources, marketing, procurement, etc. 

-- -- 
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(v) Succession Planning 

Staffing and Succession Plan 

Intels Nigeria Limited's Succession Planning addresses the needs and requirement of ensuriug 
that a constant stream of highly trained and motivated people are available to ensure the future 
stability of the Company and to ensure that growtl~ and expansion plans of the Company can be 
achieved. It also is intended to ensure a positive expansion of the skills and technology base of the 
National employees is enhanced and increased to allow a structured replacement of expatriate 
manpower with suitably qualified and experienced Nigerians. 

The current ratio of Nigerian staff to expatriates is 34:l. This compares favourably with 
other similar port operators in the area. In addition ~t is also reasonable when benchmarked against 
other overseas operators. The Company will endeavour to reduce the number of expatriates and 
consequently increase the ratio by the year 2008. For each expatriate position, there are two 
designated Nigerian employees who will follow the succession plan to receive the necessary training 
and development to enable them to take on additiol~al responsibilities. The target of the additional 
positions is that, depending on the level of capability, the Nigerian staff will assume the 
responsibilities of the expatriate managers within a 5 year period. 

The need to have a deliberate plan for staffing and succession in line with Intels Nigeria Limited 
Training and Development Policy cannot be over-ernphasised. Succession planning, along with 
workforce management in general, is increasingly regarded as a growing influence in determining the 
success of an enterprise. I f  it is undertaken effectively, it ensures that the company has capable and 
trained leaders to guide the growth. Intels Nigeria IS committed to fully integrate the process of 
succession planning in her corporate strategy. 

Intels Nigeria succession plan is geared to identify and develop future managers and leaders, to 
transfer knowledge and reduce turnover among the company's talent. Succession solutions are 
founded in analysing the areas of talent management and selection, leadership development, 
competency modelling, strategic planning, leadership coaching and assessment, and performance 
management. 

Intels Nigeria must have at her disposal quality personnel available for the current managerial 
requirements and future needs of the company to acl~ieve the overall business goals of Intels Nigeria. 

To achieve this, Intels Nigeria's succession plan ~ilentifies potential succession opportunities and 
assists in planning future staffing needs. I t  does this by reviewing and improving training and 
development activities for her employees within the organisation by the following approach: 

1. Prepare development objectives for employees based on 
a. Realistic and balanced assessment of current competencies, 
b. Potential future competencies and 
c. Career aspirations in line with current and anticipated team / organizational 

requirements. 

2. Encourage employees and assist them to 
a. Evaluate their own learning and development needs 
b. Contribute to planning a career wittiin the organization and 
c. Regularly review the individual development. 

3. Design development plans that contain 
a. Clear, relevant and realistic objectives and 
b. Details of supporting development activities. 
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I n  addition to development issues derived from the above, guidance and assurance is provided for 
any individual employee striving to improve himself. A three tier Succession Plan (See Table for 
details) is available and can be discussed with the Training and Development Specialists. This plan, 
which is used for any individual employee, aims at empowering him with future potentials, which 
prepare him for higher levels of duties and responsib~lities within the organisation. 

The succession plan motivates employees to str~ve for completion of clearly defined career 
development modules. The successful completion of a module guarantees future career progression 
opportunities and eligibility for promotion, a strong rr~otivator for any employee of Intels Nigeria, the 
"Employer of Choice". 

By following the succession plan employees can undertake more satisfying work, improve their 
abilities to express themselves and achieve higher levels of self-actualisation and self-fulfilment. On 
the other hand, Intels Nigeria has the opportunity to match su~table people to specific jobs, build 
"bench strength" and redeploy employees in response to changing business needs. 

Intels Nigeria is committed to promote personal development and team spirit by due training and 
retraining of its employees, and expects that each staff receive a minimum of 10 hours of systematic 
training in every two years. 

The Succession Plan for the various levels of respons~b~lity and its module contents is outlined below. 
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Intels Nigeria's Succession Plan 

Junior 

Supervisory 

HIGHER LEVEL 
W m  MORE 

R E S P O N S I B I L ~ E S  

Supervisory ~ e ~ o r t w r i t i n g  
How to handle 
grievances/complaints 
How to supervise people 
Supervisory skills 

~anagement Basic management soft 1 skills 
Staff appraisal training 
Training needs analysis 
Rudiments of human 
resources management 
Team building 
Effective communication 
sk~lls 
Requisite professional / 
technical skills 
Negot~ations skills 
Understanding 
Management 
Budyetiiig 

I 

Management ] Senior/Executive Finance for non finance 
Executives 
Advanced negotiation 
sk~lls 
Executive management 
developrnent 
Presentation skills 
Strateqc planning and 
decisio~i making 
Attendance at requisite 
professional conferences 
/ ser~linars 

Management All of the Above t-- 

Management 

Directorship 

OND or equivalent in 
any discipline related to 
the job, 
PLUS a minimum of 4 
years working 
experience 
University degree or 
professional certificate 
from a recognised 
institution or 
professional body 
PLUS a minimum of 6 
years working 
experience 

Same as above 
PLUS a minimum of Z 
years working 
experience. 
A post-graduate 
qualification such as 
e.g. MSC, MBA, MPA, is 
an added advantage. 

Eligible only in line with 
Company's Corporate 

and 1 Memoranda 
Articles of Association. 

- 
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Appendix J 

PERFORMANCE BOND 

[Insert letterhead and address of first class international financial institution] 

The Nigerian Ports Authority 26/28 Marina 
Lagos, Nigeria 

Re: Performance Bond 

Ladies and Gentlemen: 

We refer to that certain Lease Agreement dated 24"' October 2005 (the "Lease Aqreement") between 
the Nigerian Ports Authority (the "Lessor") and [insert the Lessee's name] (the "Lessee")). This 
Performance Bond is being submitted to you pursua~~t to the instructions received from the Lessee. 

The undersigned, [name of financial institution], a organized under the laws of, hereby 
unconditionally and irrevocably guarantees to pay to you on first demand the Lessee's full and timely 
performance of the Guaranteed Obligations (as defined below) up to the total aggregate of the 
Guaranteed Amount (as defined below). This Per-forrnance Bond is subject to the terms and 
conditions set forth in this letter: 

1. Guaranteed Obliaations. The obligations of the Lessee to pay the due and payable Fixed 
Payment and all financial penalties due and payable following an arbitration award by the 
Lessee thereunder are hereby guaranteed (collectively, the "Guaranteed Oblic~ations"). 

2. Guaranteed Amount. The undersigned's total aggregate liability from the date hereof until 
the final annual renewal of this Perforrnar~cs Bond shall not exceed the amount of three 
hundred and fifty thousand U.S. dollars ($350,000) (the "Guaranteed Amount") 
notwithstanding that the Performance Bond is renewed annually. 

3. Reauired Documents. The undersigned shall pay the amounts due under this Performance 
Bond to the Lessor upon the dellvery to the undersigned of all of the following 
documentation: 

3.1 A signed draft to the undersigned executed by an officer of the Lessor demanding 
payment under this Performance Bond, referencing this Performance Bond and 
specifying the Default Amount (as defined below) and the account information of the 
Lessor for purposes of payments du? to the Lessor hereunder (the "-7. 

3.2 A notarized certificate executed by ar.i officer of the Lessor stating 

(i) that the Lessee is in default of ariy of the Guaranteed Obligations, specifying 
the amount of the default (the "Default Amount"); 

(ii) that the amount in the Draft is due and payable to remedy a default of the 
Lessee under the Lease Agreement; 

(iii) that a demand (the "Lesscc Demand") was sent to the Lessee requesting 
payment of the Default Amount and designating the account number; 

(iv) that the Lessee Demand was del~vered to the Lessee at least thirty (30) days 
prior to issuing such Dratt; brid 

(v) that the Lessor has not ~.e:;e,ved such payment. 
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3.3. AcopyoftheLesseeDemand. 

3.4. A copy of the final arbitrational avial-d In favour of the Lessor in relation to default by 
the Lessee under the Lease Agreement. 

All Drafts drawn under and in compliance with the terms of this Performance Bond shall be 
duly honoured by us upon delivery of documents specified above. Except for the documents 
specified herein, no other documents or other action shall be required notwithstanding any 
applicable law. 

4. Full Force and Effect. This Performance I?cl~d is effective as of the date hereof and shall be 
in full force and effect until thirty (30) day:; after the first anniversary of the date hereof. I f  
fifteen (15) days before the annual ar111ivt.r-sary date of the performance bond it is not 
renewed for another year, such non-renewal of the performance bond shall be an event of 
default of the Lessee, and the Lessor shall liave the right to call on the performance bond 
provided that Lessor provides five (5) days written notice effective upon receipt by Lessee. 
Such notice to include the Draft and a copy of tiie Lessee Demand. This Performance Bond 
shall be returned to us immediately upon tlic Expiry Date, but shall expire on the Expiry Date 
whether returned or not, and no claim rnay be made hereunder after such Expiry Date or 
after the aggregate of all sums paid by us to you shall equal the Guaranteed Amount 
whichever is earlier. 

6. Inde~endent Obliaations. For the avoidance of doubt, our liability under this Performance 
Bond is legally and totalling independent from the obligations arising under the Lease 
Agreement. 

7. Notices. All notices to be given hereundel- sliall be given by registered post to the addressee 
at the address herein set out herein unle:,:: such party has provided thirty (30) days written 
notice of an alternative address. 

8. No Discharae. No action, event or condilioii which by any applicable law should operate to 
discharge us from our liability hereunder shall have effect and we hereby waive any right we 
may have to apply such law so that in all respect our liability hereunder shall be irrevocable 
and except as stated herein unconditiorial i t 1  all respect. 

9. No Set-Off. Any payments under thls Per fot mance Bond shall be made without any right of 
set-off or counterclaim and without any tleiiuct~o~ t of whatsoever nature. 

10. Charaes and Commissions. All bank char-<;cs and commissions incurred with this Performance 
Bond are for our account. 

11. Severabilitv. I n  case any of the provis~ons of this Performance Bond is or should become 
invalid or unenforceable this will not affect tiie validity or enforceability of the remaining 
provisions hereof. 

12. Governina Law. This Performance Bond sn:!ll be governed and construed in accordance with 
the substantive laws of England. 

[NAME OF FINANCIAL INSTITUTION ISSUING GUr,l'i\N-N] 

- - 

Name: 
Title: 

. - -. - - - - - - - - - 
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Appendix L 

The Lessee is required to achieve ninety per cent (90%) of forecasted volume as contained in their 
Technical Proposal. 

The Lessee guarantees to handle at least ninety per cent (90%) of projected cargo throughput as 
provided in its technical proposal and hereby attached. 

I f  Lessee fails to achieve at least ninety per cent (90%) of such throughput, the Lessee shall pay the 
Lessor the throughput fees of the difference between the throughput handled and the guaranteed 
volume of ninety per cent (90%). 

However, if the Lessee achieves between ninety percent (90%) and one hundred percent (100%), 
the excess throughput fee shall be discounted by ten (10%) per cent. 

Any achievement above one hundred per cent (100%) shall attract a discount of twenty (20%) per 
cent on the excess. 

Reconciliation in respect of the guaranteed tonnage shall be conducted not later than four (4) weeks 
from the end of the operational year. 

This guaranteed minimum tonnage requirement shall be applicable twelve (12) months from the 
Effective Date and shall be subject to review every two (2) years. 

ONNE FEDERAL OCEAN TERMINAL A- PROJECTED BREAKBLILK CARGO THROUGHPUT AS 
PROPOSED BY THE LESSEE 
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