BETWEEN

NIGERIAN PORTS AUTHORITY

AND

PORTS AND TERMINAL
MULTISERVICES LIMITED




CONCESSION AGREEMENT ..ot eeeteeeceereessasecsssessrs et 1
I THE CONCESSION ...ttt erese s ens e sttt s sb b 3
ARTICLE T vt ansa e ss asesssss s ssss s sssns e s s mnsnsssns 3
DEfINIEONS ... s st ettt bt eee e aee e 3
1.1 DefiNitioNS ....oeeeee e e e 3
1.2 Other References...........coocovoiiiiiccciieieeeeeee e 10
1.3  Rules of Interpretation.................ccoooiiiiiiieiieeiieene 10
ARTICLE 2.ttt aee s s et sttt e 11
THE CONCESSION ..o 11
2.1 Grant of the Concession RightS...........ooeviiiiiceree e, 11
2.2 Exclusivity of the Concession RIghtS ... oo ieeeeereenenn, 12
2.4 Extension of the Concession Period ..., 12
2.5 - Royalty, Cargo Dues Sharing Formula and Other Payments to
the Grantor by the ConcesSionaIre . .............oovviimeee e 13
2.6 Ownership and Right to Operate the Port Terminal during the
Concession Period. ... 13
26.1  Ownership of the Port Terminal............ccc.ocoeveeviveeeeeeenn. 13
2.6.2 Rightto Use and Operate the Port Terminal .................... 13
2.6.2 Transfer and MORQage........cocce e 14

2.7 Concessionaire’s Principal Obligations during the Concession

C Period e s 14
ARTICLE 3. ceeess e ceees s sesssasasesssos eeeeeeees et e neenen 14
REPRESENTATIONS, WARRANTIES AND CONDITIONS PRECEDENT. 14
3.1 Concessicnaire's Representations and Warranties ................. 14
3.2 The Grantor's Representations and Warranties....................... 15

i



SN YT o

3.3 Condilions Precedent to the Grantor's Obligation to issue

Certificate of Commencement ... 15
3.4 Satisfaction of Conditions Precedent and Construction
Commencement Date ... 16
3.5 Satisfaction of Conditions Precedent ... 16
AT A 16
GRANTOR'S ADMINISTRATION OF THE PROJCT ... ..o 16
4.1 The Grantor's Renresentative ... RO 16
4.2 Other Grantor's Personnel ... 17
4.3 Delegated Persons. ... 17
4.4 INSIrUCHONS L 17
4.5  Determinalions ... 18
CONSTRUCTION OF THE PROJECT ..o 18
AR T L B 18
LAND USE RIGHT e .18
51 Land Use Right Acquisition ............. e e, 18
5.2 Restrictionson Site Use ..o 19
53 FeeforlandUseRight............................ R 19
5.4  Suitability and Conditions of Site................ 19
ARTICLE B e 19
DESIGN e 19
6.1  Design RequirementS ..o 19
6.2 Review of Criteria for Preliminary Design................ SERUTURR 19

6.3 The Grantor's Review and Approval of Preliminary Design.... 20

6.4 Concessionaire's Right to Change Preliminary Design........... 20
6.4.1 Conditions for Change of Preliminary Design................... 20
6.4.2 Approval of Proposed Changes................... SUURRTRRIUT 20

6.5 The Grantor's Review and Verification of Detailed Design ... 20

6.6 Concessionaire’s Right to Change Detalled Design ............... 21

6.7 Responsibility of the Concessionaire ............oooo, 21

6.8 Grantor's Right to Change Detailed Design ... 22

ARTICLE 7 oo 22
CONSTRUCTIONWORKS ...t 22
ii

Lanp/s



7.1 Principal Obligations of Concessionaire... ... 22
7.2 Principal Obligations of the Grantor ... L. 23
7.3 Preparationofthe Site................ 23
7.4 Quality of Construction Works....................... 23
7.5 Quality Assurance and Quality Control ... 23
7.3.1  Concessionaire's Quality Assurance and Quality Control 23
7.5.2  The Grantor's Right to Control Quality Requirements ... . 23
7.3.3  Failure to Comply with Quality and Safety Requirements 24
7.6 Construction Personnel...................oo 24
7.7 Equipmentand Materials.................... .. 24
7.8 Selection and Replacement of the Construction Contractor . 24
7.8.1  Selection of Construction Contractor. ... ... 24
7.8.2  Replacement of the Construction Contractor ... 25

7.8.3  Concessionaire’s responsibility for the Sub-Contractors .. 25

7.9 Drawings and Technical Details ............... P RURPRRRRTR 25
7.10  Project Schedule; Milestore Dates ... 26
7.10.1 Project Implementation Schedule........ ... 26
7.10.2  Extension of Milestone Dates...................... 26
711 Progress Reports ........... PR TOOT RS 27
7.11.1  Submission of Monthly Progress Reports .................. 27
7112 Contents of Monthly Progress Reports ... 27
7.12 Monitoring and Inspection by the Grantor............. 27
7.12.1 Monitoring and Inspection of the Construction Works... 27
7.12.2  Cost of Monitoring and Inspection.................... 27
7.12.3  Notice of Monitoring and Inspection..............._ 28
713 Rejection of Work, etc..........oo 28
7.14 NO Release ..o 29

716 Clearance of the Site afler Completion of the Construction
Works 29

ARTICLE 8. e 29
TESTING AND COMPLETION ..o 29
8.1 Testing ... 29
8.2 Aftendance at Testing ... 29

ii



8.3 Notice of Testing Program........................ BRI 6)7?/}{3%0{
8.4 Certification of Testing and Completion ... ... 30
8.4.1  Completion of Building and Erec;tion Work ... 30
8.4.2 Certificate of Testing.........oooooeeieii 30
8.4.3 Preliminary Completion.............................. 31
8.4.4 Final Completion... ... 31
8.5 NOWAIVEI.....oooi e 31
ARTICLE Q..o 32
DELAY IN COMPLETION AND ABANDONMENT ..o 32
9.1 Delayed Completion Due to the Grantor...........o.ooo 32
9.2 Duty to Mitigate Consequences of Delay ... 32
9.3 Delayed Completion Due to the Concessionaire .................. 32

9.4  Liquidated Damages for Delayed Completion Due to the’
CONCESSIONAIN ..ot e 32
9.4.1  Preliminary Completion.................... B U P TR 32
9.4.2  Final Completion..........ooee 33
9.5 Abandonment........... 33
9.6 Deemed Abandonment ... 33
. OPERATION AND MAINTENANCE OF THE Port Terminal ... . 34
ARTICLE 10 e e 34
OPERATION AND MAINTENANCE ..o 34
10.1 Principal Obligations of the Concessicnaire ... 34
102 Safety and Technical Guidelines ................. ... 34
10.3 Manual for Inspection and Maintenance .. ... . 35
104 Maintenance Bond ... 35
10.4 .1 Amount of Maintenance Bond.................o. 35
10.4.2 Restoration of Maintenance Bond ... 35
10.4.3 Periodical Review of Value of Maintenance Bond ... 35
1044 Validity Period ..o 36
1045 Liability for Maintenance............................... . 36
105 Failure to Maintain ... 36
10.5.1 Corrective Maintenance by the Concessionaire............ 36
10.5.2  Corrective Maintenance by the Grantor .................. 36

v

€ 'P/i 5



Canpl

‘ , -
10.6  PublicSafety ... oo T AT 37
10.7  The Grantor's Right of Access ... 37
10.8 Participation in the Operation and Maintenance by the
Grantor ... 37
10.9  Security and Fire ServiceS.......o...oooo 37
10.10  Modifications to Inspection and Maintenance Manual
....................... 3T
Error! Bookmark not defined. 7
10.11 Non compliance with inspection and Maintenance
Manual ... 38

10.12  Plant, network, communication, office and other requirements
to be provided at the Port Terminal by the Concessionaire............. 38

10.13  Port Terminal Usage ... S 38
10.14 Operating Reports.............o 38
10.15  the Grantor Bye Laws regulating use of Port Terminal ........ 39
Article 11 e SO 39
Revenue Generated from the Operation and Management of the Port
TeMINGL .o e 39
11.1 Concessionaire’s Entitlement to Collect Revenue ... 39
1.2 Sourcesof Income ... 39
11.3  Tariffs and Charges L 30
1.4 ChargefTariff Collection ... ... 39
t1.5  Payment of Tariffs and Charges ... 39
11.6 Operational Expenditure ... 40
ARTICLE 12 490
FINANCING OF THE PROJECT AND FINANCIAL MANAGEMENT 40
12.1 Concessionaire's Principal Obligations.............. 40
123 Use of Nigerian Bank Accounts ... 40
124 Consentto US Dollar Accounts ... e 40
12.5  Conversion of Project Income into Foreign Currency ... 41
12.6  Financial Statements ... 41
V. TRANSFER OF THE PROJECT oo 42
ARTICLE 131 42
TRANSFER DATE PROCEDURE AND REQUIREMENTS ... 42
13.1 General Scope of Transfer.................... 42

Y



S - (ﬁr&f{’z

i
(RN YT

13.2  Final Maintenance Overhaul and Operational Test ............. 42
13.2.1 Final Maintenance Overhaul ... 42
13.2.2  Performance Test............oooiiii SO 43
133 SpareParts.......oi 44
13.3.1 Spare Parts to be Transferred............. ... ... 44
13.3.2  TransferProcedure ... 44
13.3.3 Purchase of Additional Spare Parts ... ... 44
13.4 Warranties............. 44
13.4.1 Condition of the Port Terminal on the Transfer Date .. 44
13.4.2 Defects Liability Period ... 44
13.4.3 Compensation for Failure to Repair Defects or Damage

45

13.5  Transfer of Insurance and Contractor Warranties. ... 45
13.6  Technology Transfer....................... 45
13.7  Personnel ... P SO 46
13.8  Cancellation of Contracts, Assignme'nt ................................ 46
13.9  Removal of Objects Owned by the Concessionaire ... 46
13.10 Passing of RISk ... 47
13.11  Transfer Costs and Approvals ... 47
1312 Transfer Committee and Transfer Procedure ... .. 47
13.13  Effect of Transfer on this Agreement ... 48
13.14 Release of the Maintenance Bond......... S 48
V. GENERAL OBLIGATIONS OF THE PARTIES ..o 48
ARTICLE 14 .o 48
GENERAL OBLIGATIONS OF THE GRANTOR ... oo 48
141 Compliance with Laws and Regulations ... 48
142 Tax Preference ... 48
14.3  Obtaining and Maintaining Approvals ... T 49
14.3.1 Assistance with Approvals...................... 49
14.3.2  Approvals to be Obtained from the Grantor ... 49
14.5  The Grantor's Responsibility........................ . 49
4.6 Ulilities.......... 49
14.7 Non-Interference ... 50



o Sy

148 No Interruption by the Grantor and or other Relevant

AUtROTIES L. 50
14 8 Improper Draws against Bonds............................... 51
ARTICLE 15 e e 51
 GENERAL OBLIGATIONS OF THE CONCESSIONAIRE ... 51
15.1 Change of Ownership; Restrictions on Transfer of Shares . 51
19.1.1 Restriction on Transfer of Shares......................... 51
15.1.2 Exception io Restrictions on Transfer of Shares......... 51
15.1.3 Required Provisions in Articles of Association ... ... 52
15.2  Compliance with Law and Regulations............................. 52
19.3  Safety Standards ... 52
15.4  Environmental Protection............................_ 52
15.4.1 Concessionaire’s responsibility ... 52
15.4.2 Exceptions to the Concessionaire's Responsibility ....... 52
5.5 Approvals ... P TTPPOTR 53
15.6  Protection of Archaeological and Historical Objects ............ 53
15.7  Nigerian Services and Goods .....c.ocooooo 54
15.7.1 USe SRR 54
15.7.2  Competitive Bidding ........ccoooeo oo o4
15.7.3  Future CONCeSSIONS ..o oo 54
15.8  Useof Nigerian Labour........................_..._ 54
15.9  Worker's Rights..........o e 54
1510 Co-ordination of Project Documents ... ... 54
15.11  Taxation, Customs Duty and Charges......................... . 55
1512 INSUrANCE ..o 55
15.12.1  Obtaining and Maintehance of Insurance Policies........ 55
15.12.2  Insurance during Concession Period ... ... b5
15123 Market Practice ... 55
15.12.4  Certificate of Insurance ... 55
15.12.5 Application of Insurance Monies ........................... 56
15.12.6  Insurance Reports ..o 56

15.13 Responsibility for Contractors and their Employses and
Agents 56

Vi



15.13.1  Concessionaire’s Contractors ................ ... 56
15.13.2 Contracts with Contractors............... SO 57
15.14  Provision in Financing Agreements ... . 57
1515 Negative Covenant ... 57
ARTICLE T8 e e 58
OBLIGATIONS AND RIGHTS COMMON TO THE GRANTOR AND THE
CONCESSIONAIRE ..ot 58
10,7 Force Majeure ..o 58
16.1.1 Force Majeure Events................. 58
16.1.2 Excéptions Applicable to the Concessionaire ... 58
16.1.3  Exceptions Applicabie to the Grantor.................. 59
16.1.4 Notice of Force Majeure...................... 59
16.1.5  Suspension of Performance Due to Force Maijeure and
oSS 59
16.1.6  Extension Due to Force Majeure.. ... ... 60
16.1.7 COSES L 60
16.1.8  Duty to Mitigate and Resume ............ ... 60
16.1.9  Continuing Force Majeure............................ ... 60
16.1.10  Force Majeure and Insurance ... 61
16.1.11  Damage to the Port Terminal ... 61
16.1.12  Force Majeure and the Independent Engineer.............. 61
162 Rightsto Documents.............. 61
16.2.1 The Grantor Documents........................... . 61
16.2.2  Concessionaire Documents ... 62
16.2.3 ComplianCe ... 62
16.3  Confidentiality ... 62
16.4  Obligation to Co-operate................ TSROSO U SO 62
16.5  Declaration Against Improper Payments ..................... ... B3
16.5.1 Declaration of the Concessionaire ......................... 63
16.5.2  Declaration of the Grantor............................. 63

VI Remedies For Breach Of Contract ... 64
ARTICLE 17 e e 64
TermINAtON ... 64



- Canp/ie

—~

; GR7 o™
17 1 Termination by the Grantor................ S UR 64
17.2  Termination by the Concessionaire ............................. 65
17.3  Notice of Intention to Terminate and Notice of Termination 66
17.3.1 Notice of intention to Terminate.............. ... 66
17.3.2  Notice of Termination ... . 66
17.4 Rights of the Grantor ... . 67
17.4.1 the Grantor's (or any person designated by the Grantor's)
Right to Operate the Port Terminal ... .. 67
17.4.2  The Grantor's Right at Any Time........................ 67
17.5 Consequ'ences of Termination in General .............. ... 68
17.51 End of Rights and Obligations....................... EORT 68
17.5.2  Transfer of Rights and Assets........................ e 68
17.6.3  Compensation Payments ... 68
17.6  Liability and Indemnification....... ... . 69
17.7  Use of Certain Insurance Proceeds ... 69
17.86  OtherRemedies. ... 69
7.9 SuUrvival oo 69
ARTILCE 18 e 70
COMPENSATION FOR BREACH OF THIS AGREEMENT ..o 70
18.1 COMPENSAtON ... 70
18.2  EXemplions ..o 70
18.3  Measures to Mitigate the Loss ... 70
18.4  Loss Due in Part to the Aggrieved Party........................ 70
18.5  No Consequential Damages ... 70
18.0 Remedies Cumulative ... .. 71
AR L 10 e e e 71
LIABILITY AND INDEMNIFICATION oo 71
191 Cross Indemnity ..o 71
19.2  Environmental Contamination................................ 771
18.3  Survival of Obiligations ... 71
18.4  Joint Responsibility ... ... 71
195 Defence of Claims ... 72
VI ASSIGNMENT AND APPROVAL OF CONTRACTS ..o 72
X




OF [ Zeests
ARTICLE 20, e JE TR 72
ASSIGNMENT OF THE AGREEMENT ..o 72
201 Assignment by the Grantor ... T 72
20.2  Assignment by the Concessionaire................................. 72
AR T O L 2 e 73
APPROVAL OF CONTRACTS Lo 73
21.1 Approval of Contracts ... 73
212 Approval Procedure ..o 73
213 Effect of Contract Approval ... 73
vit.  DISPUTE RESOLUTION.. oo 74
ARTICLE 22 e 74
DISPUTE RESOLUTION ....oiiiie e 74
22.1 Co-ordinating Committee ... 74
22141 Composition and Tenure of Co-ordinating Committee.. 74
2212  Functions of the Co-ordinating Committee................... 74
22.1.3  Decisions of members of Co-ordinating Committee...... 75
2214  Best efforts of Co-ordinating Committee ................... 75
2215  Cost of Co-crdinating Committee .............................. 75
22.1.6  Limitation on decisions of Co-ordinating Committee..... 75
22.2  Amicable Settlement by the Co-ordinating Committee ... 75
22.3  Mediation by Panel of Experts ..o 76
22.3.1 Appointment .. 76
2232  Statementof Claim................... 76
2233 Reply o 76
22.3.4  Further Evidence ... 76
2235  DeCiSION. .o 76
2238 COSIS 77
224  Arbitration...... 77
22.5 Multiparty Dispute Resolution — Consolidation of Arbitration
Proceedings ..o 78
226  Performance During Dispute Resolution.................... ... 78
227 SUNVIVAL 78
X MISCELLANEOUS ... 78
X

Carey/



e S

ARTICLE 23 . e JR SRR 78
Contract Documents and Entire Agreement ... 78
231 Contract Documents ... 78
23.2  Entire Agreement............. 78
23.3  Amendments and Variations................. 79
234 Separability ... 79
ARTICLE 24 ... Lttt 79
MISCELLANEQUS L. e 79
241 ~ Several Obligations ... 79
232 NOUGES ..o 79
233  Costsand EXPeNnses ... 80
234 NOM-WAIVET oo 80
23.5  Waiver of Sovereign Immunity ... . 80
235 Governing Law........... 80
ANNEX Ao 82
Project Scope of WOrkS. ..o 82
ANNEX B e 83
Operation and Maintenance Bond ... 83
ANNEX  Coiliiee e 85
Project Survey/Site Plan ... 85
ANNEX D e e 86
Detailed Project Cost.........co.oooooooioooioo 86
ANNEX B e 87
Concession Fees and Royalty Payments Structure and Procedure... 87
ANNBX B e 88
Flant, Network, Communication, Office and Other Requirements..............._ 88
ANNEX G e 93
List of Concessionaire's Sharehoiders.......coooceo 93
Xi

Canielrz



THIS CONCESSION AGREEMENT is made and entered into this .
VO dayof__ & RARUARY 2004
BETWEEN

NIGERIAN PORTS AUTHORITY, a parastatal established by statute having
its headquarters situate at 26/28 Marina, Lagos, (hereinafter referred to
as “Grantor” which expression shall wherever the context so admits
include its successors-in-title, nominees, appointees, agents, servants
and assigns) of the one part;

AND

PORTS AND TERMINAL MULTISERVICES LIMITED, a Nigerian subsidiary of
“the Grimaldi Group and a limited liability company duly incorporated
under the Laws of the Federal Republic of Nigeria, with RC No. 453,606
and having its registered office situate at No. 17, Burma Road, Apapa —
Lagos, (hereinafter referred to as “the Concessionaire” which
expression shall, wherever the context so admits, include its
successors-in-title, appointees, agents and assigns) of the second part.

WHEREAS:

1. By virtue of its enabling statute (Nigerian Ports Authority
Act, No. 38 of 1999), the Grantor is charged with the
responsibility of constructing, executing, carrying out,
equipping, improving, working and developing ports, docks,
harbours, piers, wharves, canals, water courses,
embankment and jetties in Nigeria and may carry out any of
these responsibilities through any other person authorised
by it in that behalf;

2. The Federal Government of Nigeria is desirous of
promoting private sector investment and participation in the
development and operation of public utilities and
infrastructures.

3. In pursuance of the foregoing policy, the Grantor for itself
and on behalf of the Federal Government of Nigeria invited
proposals from interested qualified and technically
competent private sector operators to express their
interests in a Build, Operate and Transfer Concession

1
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Contract  model for the financing, development,

construction, and operation of a 230-meter length RoRo
Multipurpose Berth and Terminal with facilities thereto at
the RoRo Porl Extension |, Apapa, Lages (herein after
referred to as “the Port Terminal™};

The Grimaldi Group is an internationally reputed Group of
port developers and managers, and has the financial and
technical capabilities and competence in the financing,
development, construction, operation and management of
port faciliies and infrasiruciures in different panrts of the
world and, in particular, the Port of Salerno in Maly, the
Antwerp Port in Belgium, Port of Valencia in Spain, Port of
Setubal in Portugal, Port of Cork in Ireland and the Port of
Esbjerg in Denmark;

In response to the invitation to submit proposals referred to
in (3) above, the Grimaldi Group submitted to the Grantor,
vide letter dated 20" November 2003, a proposal for
financing the development of the Port Terminal on Build,
Operate and Transfer terms;

The Grantor has accepted the Grimaldi Group's proposal
and by letter ref. no.TG160/S92/TA/106 and dated 11"
November 2004, the Honourable Minister of Transport
conveyed the approval of the President of the Federal
Repubtic of Nigeria to privately finance the development of
the Port Terminal by the Grimaldi Group under a Build,
Operate and Transfer (BOT) concession arrangement for
25 years and at a total sum of US$62,473,554.00:

The Sponsors are members of the Grimaidi Group, who are
arranging the financing for the construction, development
and operation of the Port Terminal Project ;

The Grimaldi Group has designated the Sponsors as the
principal investors for the construction deveiopment and
operation of the Port Terminal.

The Grimaldi Group, by letter dated 215 December 2004
under the hand of Dr. Gianluca Grimaldi and addressed to
the Grantor, has designated Ports and Terminal
Multiservices  Limited, a limited liability  company
incorporated under the laws of the Federal Republic of
Nigeria with RC No 453,606 and having its registered office
situate at No. 17 Burma Road, Apapa, Lagos {hereinafter
referred to as “the Concessionaire”)as the Special Purpose
Vehicle (SPV) to implement, execute and work the
Concession for and on behalf of the Grimaldi Group.
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NOW THEREFORE, in consideration of the muiig] ST UM e S ———
guarantees, covenants and undertakings herein contained, the parties

hereby agree as follows:

i

. THE CONCESSION

ARTICLE 1
DEFINITIONS

1.1 Definitions _

In this Agreement, unless the subject or context otherwise
requires, the following words or expressions shall have the
following meanings:

“Access Roads” means the roads and related facilities providing
dccess to the Site. '

“Approved Design" means the outline architectural, structural,
glectrical,  mechanical, engineering  drawings  and
specifications for the Construction Works approved by the
Grantor and or its Project Consultants:

"Associated Facilities” means the facilities reserved in the Port
Terminal for the Users thereof and shall include all such
additional developments appurtenant to the Port Terminal
and incidental to its efficient operation and management;

“Business Day” means any day on which banks are generally
open for business in Lagos.

“Certificate of Final Completion” means the certificate issued or
deemed issued in accordance with Article 8.4.4 of this
Agreement.

"Certificate of Preliminary Completion” means the certificate
issued or deemed issued in accordance with Article 8.4.3
of this Agreement.

“Certificate of Commencement” means the certificate to be
issued by the Grantor pursuant to Article 3.4.2 hereof;

‘Commencement Date” means the date determined in
accordance with Article 3.4.2 hereof:

‘Concession” means the executive decision made by the
President of the Federal Republic of Nigeria and conveyed
to the Grantor by the Honourable Minister of Transport with
reference number T0O160/S92/TA/106 dated 11" November
2004
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“Concession Period” shall be twenty-five (25) gféérs effective
from the Start Date:

“Concession Rights” means all the rights conferred and
obligations imposed on the Concessionaire pursuant to this
Agreement;

“Concessionaire” means the Ports and Terminal Multiservices
Limited, a limited liability company incorporated under the
laws of the federal Republic of Nigeria for the sole purpose
of carrying out the provisions of this Agreement for and on
behalf of the Sponsors and other members of the Grimaldi
Group;

"Concessionaire’s Event of Default’ means an event of defauit
specified herein which may entitle the Grantor 1o issue 3
Notice of Intention to Terminate this Agreement;

‘Construction Commencement Date” means the date for the
commencement of the Construction Works as determined
in accordance with Article 3.4.2 of this Agreement;

“Construction Completion Date” means the day upon which the
Grantor issues the Certificate of Final Completion certifying
that the construction of the Port Terminal has been
successfully completed, tested and commissioned; and is
available for beneficial use pursuant to Article 8.4.4

“Construction Facilities” means those facilities on the Site and,
as the case may be, on the land or at sea which the
Concessionaire requires for construction.

“Construction Period” shall be a period of thirty-six (36}
months from Construction Commencement Date or such
longer period as may be granted by the Grantor

"Construction Schedule” means the scheduie set out in Article
7.10 hereof;

“Construction  Works” means the engineering  design,
procurement, construction, installation, testing, smoothing,
completion and commissioning of the Port Terminal and its
facilities and equipments in accordance with Article 7 and
Annex A.

“Consuitation Period” has the meaning set forth in Article
17.3.1.

“Co-ordinating Committee” means the commitiee appointed in
accordance with Article 22.1.

“Default” means a failure by s party to perform any of its
obligations under this Agreement which is not excused by

4
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an act or omission of the other party in breach of this
Agreement, Force Majeure or by an event as to which the

other party bears the risk:

“Default Rate” means a rate of 2% per aznnum above the
Nigerian inter Bank Offered Rate [NIBOR];

“Detailed Design” means the second phase of the design to be
provided by the Concessionaire pursuant to Article 6:

“Effective Date” means the date on which the Grantor and the
Concessionaire sign this Agreement foiiowing the approval
of the Federal Executive Council.

“Environmental Contamination” means any contaminalion or
pollution of the air ground or water above under or
surrounding the Port Terminal or any part thereof that is not
permitted by or consistent with the environmental Acts
Laws Regulations and Bye-Laws of any Relevant Authority;

“Environmental Impact Assessment” means any
environmental impact assessment/statement required by
law to be filed by the owner or operator of a project
expected to have significant impact on the environment;

“Equipment” means the tools, components and equipment to be
used for the Construction Works, and such other
appliances, gadgets, machinery, materials ‘that will be
installed by the Concessionaire for the effective operation,
Management and maintenance of the Port Terminal;

“Facility Agent” means the financial institution designated by the
Lenders to represent them for the purposes of the
Financing Agreements and the Security Agreement:

“Final Completion” means that (i) the Port Terminal has already
reached Preliminary Completion; (i) the Construction
Works in relation to the Port Terminal have been fully
completed in accordance with this Agreement, and (iii) a
Certificate of Final Completion for the Port Terminal has
been issued or is deemed to have been issued;

“Final Completion Date” means the date on which the
Certificate of Final Completion for the Port Terminal is
issued or is deemed to have been issued in accordance
with Article 8.4.4;

“Final Maintenance Overhauyl” has the Meaning specified in
Article 13.2;

“Financial Closing” means the execulion and delivery of such
Financing Agreements as may be required (including the

5
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satisfaction or waiver of each of the Condltlons precedent to
the initial availability of funds under such Financing
Agreement) 1o evidence the consummation of all
transactions necessary for the Concessionaire to obtain
debt financing for the Construction Works and
Commissioning of the Port Terminal, together with the
receipt of such equity commitments and contributions as
may be required by this Agreement and the Financing
Agreements;

“Financing Agreements” means any agreement entered into

between the Concessionaire and any domestic and or
‘international lender or consortium of lenders evidencing the
grant and or disbursement of credit facility to the
Concessionaire for the implementation of the Port Terminal:

‘Force Majeure” means the evenls specified in Article 16.1
hereof;

“Grantor” means the Nigerian Ports Authority:

"Grantor’'s Event of Default” shall be the Grantor and or the
Grantor's failure and or inability to perform an obligation
imposed hereunder which may cause the Concessicnaire
to issue a Notice of Intention to Terminate this Agreement:

"Grantor's Representative” refers to the person or group of
persons appointed by the Grantor to monitor and oversee
on its behalf, the design and construction of the Port
Terminal in accordance with approved specifications and
also lo inspect and undertake testing of the facilities
installed in the Port Terminal:

“Improper Draw” means any draw on bonds in breach of the
terms and conditions of this Agreement.

“Independent Auditor” means a reputable firm of chartered
accountants who are members of or recognized by the
Institute of Chartered Accountants of Nigeria and appointed
by the Grantor to audit and verify the books of accounts of
the Concessionaire for the purpose of determining the
Concessionaire's turnover and the Concession Fee or
royaity payable under this Agreement;

‘Independent Engineer’ means the Independent consulting

engineer jointly appointed by the Grantor and the
Concessicnaire in accordance with the provisions of Article
4.1 hereof;

“Land Use Right” has the meaning specified in Article 5.1(a).
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“Lender” means any entity or mstatunon that has granted credit -
facility to the Concessionaire in connection with the
financing of the Project;

“Maintenance Bond” means the bond provided by the
Concessionaire pursuant to Article 10.4.

“Milestone Date(s)” refers to the various dates set out in the
Construction Schedule pursuant to Article 7.10 herein:

“Notice of Intention to Terminate” means a notice issued in
accoragance with Aiticle 17.3.1 hereof;

“Notice of Termination” means a notice issued in accordance
with Article 17.3.2 hereof;

“Operating Parameters” means the operating parameters of the
Port Terminal as may be agreed with the Grantor.

“Operation and Maintenance Agreement” means the
agreement entered into between the Concessionaire and
the Operator for the operation, management and
maintenance of the Port Terminal;

“Operation and Maintenance Proceduré” means the standards
and procedure for the effective operation, management and
maintenance of the Port Terminai;

“Panel of Experts” means the panel of experts appointed in
accordance with Article 22.3.1;

“Port Terminal” means a domestic Port Terminal building
complex including the Port Terminal building, fingers, car
parks, overhead pedestrian bridge, fence, boreholes and
water treatment house, fire fighting facilities, sewage
treatment and pumping plant, powerhouse, communication
facilities and all appurtenances thereto.

“Preliminary Completion” means that: (i) the Port Terminal has
been tested in accordance with the approved designs,
drawings and technical specifications of the Project ; (i) no
further Construction Works is required with respect to the
Port Terminal to enable the safe operation of the Port
Terminal; (iii} a Certificate of Preliminary Completion for the
Port Terminal has been issued or is deemed to have been
issued.

“Preliminary Completion Date” means the date on which the
Certificate of Preliminary Completion for the Port Terminat
is issued or is deemed to have been issued in accordance
with Article 8.4 3.
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“Project” means the financing, designing, construction,
equipping, completion, testing, commissioning, operation,
management and maintenance of the Port Terminal;

“Project Schedule” means the Schedule set forth in Article

“Project Scope of Works” means the scope of the Construction
Works and eguipping of the Port Terminal specified in
Annex A hereto;

“Prudent Indusiry Practice” means ihe siandard of practice
attained by exercising that degree of skill, diligence,
prudence and foresight which could reasonably be
expected from a skilled and experienced contractor, or
operator engaged in the same type of undertaking under
the same or similar circumstances. With respect to the Port
Terminal, Prudent Industry Practice shall include, but not
be limited to compliance with the - rules, regulations,
guidelines, directives and standards of the International
Maritime Organisation (IMO) which may be made, modified
or reviewed from time to time regarding;

1. procurement of adequate materials, resources and
supplies, to meet the Port Terminal's needs under
normal conditions and reasonably anticipated
abnormal conditions;

2. provision of sufficient, adeguately experienced and
trained operating personnel to operate the Port
Terminal properly, efficiently and within  the
equipment manufacturers’ guidelines and
specifications and who are capable of responding to
emergency conditions;

3. performance of preventive routine and non-routine
maintenance and repairs on a basis that ensures
reliable long-term and safe operation, and carried out
by knowledgeable, trained and experienced
personnel utilizing proper equipment, iools and
procedures;

4. undertaking appropriate monitoring and testing of
equipment to ensure equipment is functioning as
designed and to provide assurance that equipment
will  function properly under both normal and
ernergency conditions; and

5. operation of equipment in a safe manner and in a
manner safe to workers, the general public and the
environment.
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The above definitions do not 1mply any liability in caseof

force majeure.

‘Relevant Authority” means any Ministry (whether Federal or
State}, governmental department, agency, public authority,.
directorale, or body having jurisdiction in Nigeria;

“Security Agreement” means an agreement entered into by the
Concessionaire and approved by the Grantor and granting
to the Lenders in accordance with Nigerian law any pledge,
mortgage, encumbrance or other socurity interest in the
Secured Property or in any property, ownership rights or

- other righis and interests granted by the Grantor fo the

Concessionaire pursuant to this Agreement;

“Secured Property” means the Land Use Right, Construction
Works, the Port Terminal, and any other property or asset
of the Concessionaire which is situated on the Site or in the
Federal Republic of Nigeria and which is and can be the
subject of any Security Agreement under the laws of the
Federal Republic of Nigeria

“Site” means the parcel of land the subject of the Land Use Right
and measuring approximately 87,300 square metres and
the appurtenances thereto situate at Tin Can Island, Lagos,
Lagos State, the dimensions and abuttal of which are
specifically described and delineated red on the
Survey/Site Plan attached hereto as Annex C including the
rights of way, way leave and rights of passage delivered to
the Concessionaire by the Grantor in accordance with the
provisions hereof, for the construction and operation of the
Port Terminal and its associated facilities;

“Sponsors” means both Grimaldi Compagnia di Navigazione
S.P.A and Aflantica S.P.A. di Navigazione, who are
members of the Grimaldi Group and major shareholders of
the Concessionaire;

“Start Date” means a date 14 days after the Construction
Completion Date or 21 days after the Construction Period
whichever occurs earlier.

“Target Final Completion Date” means the Milestone Date set
forth in Article 7.10.1 representing the intended Final
Completion Date for the Port Terminal as such date may be’
modified in accordance with the terms of this Agreement

“Technical Proposal” means the technical proposal by the
Grimaldi Group submitted on behalf of the Concessionaire
to the Grantor vide letter dated 20" November 2003 as
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amended and improved by agreement and other technical
changes and improvements on which the Grantor and the
Concessionaire have reached agreement;

“Transfer Committee” means the committee established in
accordance with Article 13.12;

“Transfer Date” means the Business Day following the last day
of the Concession Period;

“Users” shall include shipping lines, departing and arriving
€aigos and passengers al lhe Pori, exporiers, importers,
freight forwarders, clearing agents, and persons thal use
associated facilities Port Terminal;

“Utilities” shall include water, electricity, gas, sewerages, diesel,
and telecommunications.

1.2 Other References

The Recitals and the Annexes to this Agreement shall form an integral
part hereof and references to Annexes shall be reference to Annexes
hereto, unless otherwise indicated.

Article headings are inserted herein for ease of reference only and shall
not in any way affect the interpretation of this Agreement.

The words “include”, “includes” and “‘including” shall at all times be
construed as if followed by the words “without limitation to” or “but not
limited to”.

Wordings importing the Singular shall include the plural and vice versa
and words importing persons shall include bodies corporate,
unincorporated associations and partnerships.

Reference herein to statutes, legislation and the like shall include
amendments, modifications and re-enactment of such statutes or
legislation.

Approvals and notices required to be given hereunder shall be in
writing.

In the event that the provisions of this Agreement become inconsistent
with the provisions of any other Agreement or any other document that
pertains hereta, the provisions of this Agreement shall prevail.

1.3 Rules of Interpretation
In this Agreement

references to Articles and Annexes are, unless the context
otherwise requires, are references io Articles of, and Annexes to,
this Agreement;
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unless the context otherwise requires, references 1o party and

parties are references to party and parties to this Agreement;

unless otherwise provided herein, whether a consent or approval
is required by one party from the other party, such consent or
approval shall not be unreasonably withheld or delayed;

in carrying out its obligations and duties under this Agreement,
each party shall have an implied obligation of good faith:

a reference for any period of time to a given number of days

| ~
NS CGIGnG ays,

ref_erences to days, weeks, months and years are references to
days, weeks,- months and years of the Gregorian calendar;

a requirement that a payment be made on a day which is not a
Business Day shall be construed as a requirement that the
payment be made on the next following Business Day:

the words “include” and “including” shall be construed at all times
as being followed by the words "without limitation” unless the
context otherwise requires;

reference to agreements are to agreements as enumerated and
to appendices thereto, and

references to “maintain” and “maintenance” shall be construed at
all time as including “repair” and “replacement”.

ARTICLE 2
THE CONCESSION

Grant of the Concession Rights

Subject o the provisions of this Agreement. the Grantor hereby
grants to the Concessionaire a concession for twenty-five (25)
years to design, develop, finance, construct, complete, test,
commission, operate, manage, maintain and transfer the Port
Terminal in accordance with the Approved Design at a cost of
US$ 62,473,544.00 (sixty-two million, four hundred and
seventy-three thousand, five hundred and forty-four United
States Dollars) and in accordance with the terms and conditions
of this Concession Agreement.

The Concessionaire shall have all the rights and obligations
herein reserved under this Agreement and shall transfer the Port
Terminal to the Grantor at the end of the Concession Period.

11
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Exclusivity of the Concession Rights

Save as otherwise provided in Articles 17.4 and 20.2 the
concession granted to the Concessionaire pursuant to this
Agreement is exclusive. The Grantor shall ensure that no part of
the concession shall be granted to any other party unless the
Concessionaire is in breach of any of its obligations under this
Agreement that would give rise to a right of termination by the
Grantor under Article 17.

Concession Period
2.3.1 Initial Concession Period
- The Concession Period shall start on the Start Date and

last until the twenty fifth anniversary of the Start Date
unless otherwise modified in  accordance with this

Agreement. At the end of the Concession Period, the
Concessionaire shall transfer the Port Terminal to the
Grantor {or any person designated by the Grantor) without
the payment of any compensation and in accordance with
the provisions of Article 13.

2.3.1 Renewal of Concession

The Concessionaire shall notify the Grantor in writing not
less than twelve (12) months prior to the expiry of the
Concession Period if it wishes to renew the Concession
Period for a further period as may be mutually agreed and
such renewal of the Concession Period may be granted to
the Concessionaire in accordance with the then applicable
Federal Government Policy on Concessioning .

2.4 Extension of the Concession Period

1 In case of

(a) any Default by the Grantor which results  in
unavoidabie delay in the Commencement of the
Concession Period; or

(b)  Force Majeure which results in unavoidable delay in
the Commencement of the Concession Period or
which falls under the scope of Article 16.1.1 1;

and provided the costs, losses, damages or expenses
resulting therefrom to the Concessionaire are not otherwise
compensated by the Grantor or by any proceeds to which
the Concessionaire is or should have been entitled had it
maintained insurance in accordance with Article 15.12,
then the Concession Period may be mutually extended so
as to place the Concessionaire in substantially the same

12
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economic position as it was prior to the occurrence of such
event.

In considering an extension of the Concession Period, the
net present value of the cash flow available for distribution
by the Concessionaire during the extension shall be
calculated using a discount rate equivalent to the cost of
the capital invested.

Royalty, Cargo Dues Sharing Formula and Other Payments
to the Grantor by the Concessionaire

1.

Commencing from the Start Date and throughout the
Concession Period the Concessionaire shall not later than
ten (10) working days after the end of each calendar month
pay to the Grantor a concession fee calculated in
accordance with the cargo dues sharing formula contained
in Annex E.

Each of the monthly payments referred to .n paragraph 1 of
this Article 2.5 shall be fully supported with ciear and
transparent documentation such as. comprehensive cargo
manifest.

The Concessionaire hereby covenants that during the
Concession Period, it shall promptly render monthly and
annual retums to the Grantor in respect of the
Concessionaire's operations and revenues for each month
and financial year and shall afford the Grantor, its
authorised employees, agents and or Independent Auditor
access after giving at least 48 hours notice to all books of
accounts as may be necessary for the verification of the
amount payable herein.

Ownership and Right to Operate the Port Terminal during the
Concession Period

2.6.1

2.6.2

Ownership of the Port Terminal

The ownership of the infrastructure constituting the Port
Terminal shall throughout the duration of this Agreernent
vest in the Grantor,

Right to Use and Operate the Port Terminal

Save as otherwise provided in Article 5, the Concessionaire
shall have the right to use and operate all assets,
equipment and faciliies constituting the Port Terminal
during the Concession Period.

13
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The Concessionaire shall be allowed to morgage or
transfer the assets, facilities and equipment of the Port
Terminal for purpose of financing in accordance with Article
20.2 Such mortgage or transfer shall be consented to in
writing by the Grantor, such consent not to be
unreasonably withheld, and shall have no adverse effect on
the rights or interests of the Grantor. In the case of a
proposed refinancing the Grantor shall have an absolute
right to grant or withhold consent. Without prejudice to the
right to grant or withold consent, the Grantor's decision on
a reguest to consent shall be communicated to the
Concessionaire within 30 working days of the request to
conserit.

Save as provided in Article 20.2 the Concessionaire shall
not mortgage or transfer the assets, facilites and
equipment of the Port Terminal for any purpose other than
the financing and refinancing of the Port Terminal.

Concessionaire’s  Principal  Obligations during the
Concession Period

The Concessionaire shall be responsible for the performance of
the Construction Warks and operation and maintenance of the
Port  Terminal during the Concession Period at the
Concessionaire’s own cost and risk.

ARTICLE 3

REPRESENTATIONS, WARRANTIES AND
CONDITIONS PRECEDENT

Concessionaire’s Representations and Warranties

The Concessionaire hereby represents and w_arr'ants that:

. the Concessionaire has been duly established and registered

under the laws of the Federal Republic of Nigeria and has the
corporate power and authority to execute and carry out the terms
and conditions of this Agreement.

. execution of the Financing. Agreements has occurred and the

Concessionaire has obtained sufficient equity adequate to allow
the Concessionaire to carry out its obligations under this
Agreement as they cccur; and

. the Concessicnaire has:

14
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(i) obtained all required Approvéls and documentation
prior to the Effective Date; and

(i) submitted all requisite applications, requests and
documentation for obtaining any other Approval that
are necessary to commence the Construction Works;
and

(i) submitted the Preliminary design to the Grantor for
approval in conformity with the criteria set out in
Annex A

the Grantor's Representations and Warranties

The Grantor hereby represents and warrants that:

a. it is fully entiled to enter into this Agreement and

authorised to and capable of performing its obligations
hereunder; and

. ithas the Land Use Right to the Site for the purpose of the

concession.

. It shall deliver the entire site to the Concessionaire within

90 days of the execution of this Agreement.

Conditions Precedent to the Grantor's Obligation to issue
Certificate of Commencement

The Concessionaire shall within 21 days of the execution of this
Agreement furnish the Grantor with the following:

(@)

(b)

copies of all duly executed Financing Agreements including
bank guarantees and evidence of equity contribution
sufficient to fuily finance the Port Terminal Project;

written evidence that the Concessionaire has entered into
all major contracls necessary for the construction of the
Port Terminal in accordance with this Agrezment;

evidence of the submission to the Grantor of all the design,
architectural, structural, electrical and mechanical drawings
and  engineering  specifications  incidental to  the
commencement of the Construction Works:

delivery to the Grantor of documentation confirming that
both the Sponsors and the Concessionaire are duly
incorporated and existing under the laws of ltaly and the
Federai Republic of Nigeria respectively, and that there are
no proceedings, pending or to the best of his knowledge,
capable of liquidating the Concessionaire, and thal the
Concessionaire is duly authorized to enter into and execute
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this Agreement.

Satisfaction of Conditions Precedent and Construction
Commencement Date

3.4.1 If the conditions specified in Article 3.3 are not fulfilled
within the specified period or waived by mutual agreement
either the Grantor or the Concessionaire may terminate this
Agreement immediately and either party shall not be liable

- to the other for any damages or losses in respect thereof,
excepl to the extent that either party has intentionally or
willingly failed, refused and or neglected to fulfill any of
these eonditions. In such circumstance, the defaulting party
shail be liable to pay to the other party US$6.2 million
representing 10% of the estimated construction costs for
damages or losses it may suffer in respect thereof.

3.4.2 Within fourteen (14) days of the satisfaction of the
conditions precedent specified in Article 3.3 hereof, the
Grantor shall issue the Certificate of Commencement 1o the
Concessionaire. The date on the Certificate  of
Commencement shall be deemed to be the Construction
Commencement Date for the Construction Works.

Satisfaction of Conditions Precedent

Each party shall provide written notice to the other when it
considers that all of the conditions precedent set out in Aricles
3.3.and 3.4 have been satisfied or waived.

ARTICLE 4

GRANTOR’S ADMINISTRATION OF THE PROJECT

4.1

The Grantor's Representative

The Grantor may appoint a Grantor's Representative to act on his
behalf under this Agreement. In this event, he shall give seven (7)
days notice to the Concessionaire of the name, address, duties
and authority of the Grantor’s Representative.

The Grantor's Representative shall carry out the duties assigned
to him, and shall exercise the authority delegated to him, by the
Grantor. Unless and until the Grantor notifies the Concessionaire
otherwise, the Grantor's Representative shall be deemed to have
the full authority of the Grantor under this Agreement, except in
respect of Article 17 {Termination by Grantor].

16
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[t the Grantor wishes to replace any person appointed as
Grantor's  Representative, the Grantor shall give the
Concessionaire not less than 7 days' notice of the replacement’s
name, address, dulies and authority, and of the date of
appointment.

Other Grantor's Personnel

The Grantor or the Grantor's Representative may frem time to
time assign duties and delegate authorily to assistants, and may
also revoke such assignment or delegation. These assistants may
include a resident engineer, andfor independent inspectors
appointed to-inspect and/or test items of Plant and/or Materials.

The Assistants shall be suitably gualified perscns, who are
competent to carry out these duties and exercise this authorify.

The Grantor shall give written notice of the names and
designations of the Assistants.

Delegated Persons

All these persons, including the Grantor's Representative and
assistants, to whom duties have been assigned or authority has
been delegated, shall only be authorised to issue instructions to
the Concessionaire to the extent defined by the delegation. Any
approval, check, certificate, consent, examination, inspection,
instruction, notice, proposal, request, test, or similar act by a
delegated person, in accordance with the delegation, shall have
the same effect as though the act had been an act of the Grantor.
However:

unless otherwise stated in the delegated persen’s communication
refating to such act, it shall not relieve the Concessionaire from
any responsibility under this Agreement, including responsibility
for errors, omissions, discrepancies and non-compliance;

any faiture to disapprove any work, Plant or Materials shall not
constitute approval, and shall therefore not prejudice the right of
the Grantor to reject the work, Plant or Materials; and

if the Concessionaire questions any determination or instruction
of a delegated person, the Concessionaire may refer the matter to
the Grantor, who shall promptly confirm, reverse or vary the
determination or instruction.

Instructions

The Grantor may issue to the Concessionaire instructions which
may be necessary for the Concessionaire to perform his
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5.1

obligations under this Agreement. Each instruction shall be giverr
in writing and shall state the obligations to which it relates and the
Article (or other term of this Agreement) in which the obligations

are specified.

The Concessionaire shall take instructions from the Grantor, or
the Grantor's Representative or an assistarnt to whom the
appropriate authority has been delegated under this Article.

Determinations

Whenever this Agreement provides that the Grantor shall proceed
in accordance with this Article to agree or determine any matter,
the Grantor shall consult with the Concessionaire in an endeavour
to reach agreement. If agreement is not achieved, the Grantor
shall make a fair determination in accordance with this
Agreement, taking due regard of all relevant circumstances.

The Grantor shall give notice to the Concessionaire of each
agreement or determination, with supporting particulars. Each
Party shall give effect to each agreement or determination, unless
the Concessionaire gives notice, to -the Grantor, of his
dissatisfaction with a determination within 7 days of receiving it.
Either Party may then refer the dispute in accordance with Article
22 of this Agreement {Dispute Resolution].

I CONSTRUCTION OF THE PRQJECT
ARTICLE 5
LAND USE RIGHT

Land Use Right Acquisition
The Grantor shall be responsible for:

a. providing the Concessionaire with an exclusive allocated
land use right to the Site (the "Land Use Right:");

b. procuring free access to the Site through use of the Access
Road;

c. keeping the Site free from all liens and encumbrances so
that the Concessionaire has the right to the free and
exclusive use thereof for the Concession Period for the
purposes of the Project; and

d. Maintaining the access road in such a manner that is
suitable for industrial and commercial use and economically
expedient,

18
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The Grantor shall grant an automatic extension of the right of the
Concessionaire for the free and exclusive use of the Site and
Access Road in case of extension of the Concession Period in
accordance with the provisions of this Agreement.

Restrictions on Site Use

The Site is for the special use as a Port Terminal and shall not be
used by the Concessionaire for any other purpose.

The Congcessionaire shall rent any parce!l of land 'o be used
outside the Site for the purpose of construction of the Port
Terminal. Such land shall not be used by the Concessionaire as
security under Articles 2.6.2 and 20.2 and shall be cleared and
transferred by the Concessionaire to the Grantor within six (6)

months after the Final Completion Date of the Port Terminal.

Fee for Land Use Right

The Concessionaire shall have no obligation to pay any amount in
addition to the Concession Fee for the allocated Land Use Right.

Suitability and Conditions of Site

The Concessionaire acknowledges that it has inspected and
investigated the Site prior to the Effective Date.

Except for the provisions of Article 15.4, Grantor makes no
representation and gives no warranty to the Concessionaire in
respect of the condition of the Site. The Concassionaire shall
accept the Site in its present condition and subject to all defects
including subsurface soil conditions.

ARTICLE 6
DESIGN

Design Requirements

The Concessionaire shall be responsible for the preparation of
the Preliminary Design in compliance with the requirements in
Annex A, the Technical Proposal, and the principies agreed
between the Concessionaire and the Grantor.

Review of Criteria for Preliminary Design

The Concessionaire acknowledges that it has reviewed the
criteria for preliminary design and technical specifications set out
in Annex A and have clarified any errors, inconsistencies,
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ambiguities or omissions therein. The consequences and costs
resulting from any errors, inconsistencies, ambiguities or
omissions in the provisions of Annex A shall be borne by the
Concessionaire.

The Grantor’s Review and Approval of Preliminary Design

The Concessionaire has submitted the Preliminary Design to the
Grantor and ‘the Preliminary Design has been approved by the
Grantor prior to the Construction Commencement Date.

Concessionaire’s Right to Change Preliminary Design
6.4.1 * Conditions for Change of Preliminary Design

At any time during the Construction Works, the
Concessionaire may, by notice to the Grantor, propose
changes to the Preliminary Design, if the changes

 a. expedite the construction, or

b. reduce the cost of construction or
maintenance, or

c. improve the quality of the Project.
6.4.2 Approval of Proposed Changes

The Concessionaire shall present to the Grantor all the
necessary documents to support and justify the proposed
-design changes.

The Grantor shall inform the Concessionaire not later than
thirty (30} days after its receipt of the proposed changes
whether the changes are approved. If the Grantor has not
objected in writing to the proposed changes within the
applicable time period. The Grantor shall be deemed to
have approved such proposed changes. The
Concessionaire shalt not make any such changes without
the written or deemed approval of the Grantor and shalt
respond to any guestion or request for clarification raised
by the Grantor.

The Grantor’s Review and Verification of Detailed Design

The Concessionaire shall prepare the Detailed Design for the
Project in accordance with the Preliminary Design and the
technical specifications applicable to the Project listed in Annex A
The Concessionaire shall submit on or prior to the Milestone Date
applicable thereto the Detailed Design to the Grantor for review
and approval.
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Concessionaire’s Right to Change Detailed Design

At any time during the Construction Works, the Concessionaire
may, by notice to the Grantor, propose changes to the Detaited
Design. The Concessionaire shall present to the Grantor all the
necessary documents to support and justily the proposed
changes to the Detailed Design.

The Grantor shall notify the Concessionaire, within twenty (20)
days following receipt by the Grantor of notice of any such
proposat from the Concessionaire of its approval or reiection of
the proposed changes. The proposed changes shall be deemed
approved if the Grantor does not respond within the said hwenty
(20) day period. The Concessionaire shall not make any such
changes without the written or deemed approval of the Grantor
and shall respond to any question or request for ciarification
raised by the Grantor. Any written or deemed approval of a
change in the Design shall not result in any delay of the
Construction Completion Date or extension of the Concession
Period. :

Responsibility of the Concessionaire

The Concessionaire shall be solely responsible for any deficiency
in the design of the Project provided such deficiency does not
result from a change in the Preliminary Design imposed in writing
on the Concessionaire by the Grantor that is not in compliance
with the criteria for Preliminary Design. The failure of the Grantor
to object to any design, design drawing or specification or any
change thereto shall not be construed as a waiver by the Grantor
of any of its rights under this Agreement or in any way relieve the
Concessionaire of its obligation thereunder. In furtherance of the
foregoing, the Concessicnaire:

a. accepts that any engineering review conducted by the
Grantor is solely for the Grantor's own information and that,
by conducting such review the Grantor undertakes no
responsibility as to the quality of engineering or
construction of the Port Termina! or any component thereof.

b. shall in no way represent to any third party that, as a result
of any review by the Grantor, the Grantor is responsible for
the engineering or construction soundness of the Port
Terminal or any component thereof: and

c. shall be solely responsible for the technica!l feasibility,
operational capability, economy and reliability of the Port
Terminal and any component thereof.
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Grantor’s Right to Change Detailed Design

The Grantor may also propose design alteration, amendment and

or modification provided such alteration and or amendment would
not delay construction completion and or increase construction
costs and would actually amount to improvements of the Project.

ARTICLE 7
CONSTRUCTION WORKS

Principal Obligations of Concessionaire

The Concessionaire shall be responsible for all Construction
Works and shall assume all costs and all risks for the
Construction Works in accordance with this Agreement. Without
limiting the generality of the immediately preceding sentence, the
responsibilities of the Concessionaire shall include the following:

a. commencing the Construction Works on or prior to the
applicable Milestone Date;

b. performing the Construction Works in accordance with the
Design requirements, the quality requirements set forth in
Article 7.4 and in accordance with the relevant laws and
regulations of the Federal Republic of Nigeria.

c. giving priority to safety in its construction approach and
activities in order to protect life, health, property and the
environment;

d. taking all reasonable measures to minimize disruption and
other inconvenience to the public and area residents and
businesses during construction.

e. applying for and obtaining in a timely manner and thereafter
maintaining the Approvals for the Project required to be
obtained from any Relevant Authority and paying all
applicable fees and costs for such Approvals.

f. applying for and obtaining, in a timely manner, all visas and
work permits for foreign personnel and recruiting local
labour, including paying all applicable fees and cost relating
thereto.

g. appointing three (3) representatives to the Co-ordinating
Committee in accordance with Article 22.1; and

h. completing the Construction Works on or prior to the
applicable Milestone Dales.
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The responsibilities of the Grantor shali include the following:

a.
b.

delivery of the Site in accordance with Arlicle 5.1:

facilitating all dealings with the appropriate Relevant
Authorities during the construction period;

facilitating Approval(s) to be obtained by or from the
Grantor, in accordance with the provisions of Article 14.3.3;

appointing three (3) representatives to the Co ordinating
Commitiee in accordance with Article 22.4.

7.3 Preparation'of the Site

The Concessionaire shall at its own cost prepare the Site and the
Construction Facilities in accordance with all requirements of this
Agreement.

7.4 Quality of Construction Works

The Concessionaire shall ensure that the Construction Works are
performed in accordance with all requirements set forth in this
Agreement, including:

d.

b.

The Preliminary Design and the Detailed Design as set out
in Article 8; and

The standards and technical specifications and
requirements set out in Annex A; and

. When not so specified, in a proper and workmanlike

manner using new and first quality materials and
equipment.

7.5 Quality Assurance and Quality Control

7.5.1

7.5.2

Concessionaire’s Quality Assurance and Quality
Control

Prior to the Construction Commencement Date, the
Concessionaire shall establish a quality assurance and
quality control program, to be followed by the
Concessionaire. The Concessionaire shaill make available
to the Grantor on a continuing basis complete
documentation of quality control results for the relevant
aspects of Construction Works completed or in progress.

The Grantor’'s Right to Control Quality
Requirements

Without  affecting the Concessionaire's  obligations
23
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hereunder, the Grantor shall have the right within working
hours to attend or examine the Concessionaire’s and any
Construction Contractor's quality control inspections and
methods to confirm that the Construction Works in question
comply with the quality requirements in Article 7.4. Such
inspections shall not interfere with the progress of the
construction. The Concessicnaire shall assist in  the

performance of such checks.

——— e ema.

7.5.3 Failure to Comply with Quality and Safety
Requirements

- If the Gonstruction Works or any component thereof does
not conform in a material way with the quality or safety
requirements of this Agreement, the Grantor may give
notice to the Concessionaire of such failure. if the
Concessionaire fails or refuses to correct the lack of
conformity within a reasonable time after the Grantor's
notice, then the Grantor except where the Concessicnaire
declares a dispute, shall be entitled to carry out the
necessary corrective work itself or to engage a third party
to do so at the risk and expense of the Concessionaire. In
such case, the Concessionaire shall allow the employees,
agents or contractors of the Grantor access to the Port
Terminai and to the land used for Construction Works for
such purpose. The . Concessionaire shall reimburse the
Grantor for the full cost of the corrective works carried out
in pursuance of this provision.

Construction Persconnel

The Concessionaire shall provide, or ensure that the Construction
Contractor provides, all necessary personnel with adequate skills
and any required certificates for the performance of the
Construction Works.

Equipment and Materials

The Concessionaire shall provide or cause to be provided at its
own cost all equipment, materials and other items whether of
temporary or permanent nature, required for the performance of
the Construction Works.

Selection and Replacement of the Construction Contracter
7.8.1 Selection of Construction Contractor

In order to carry out its obligations under this Article 7, the
Concessionaire has selected Trevi Foundations Nigeria

24
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Limited to serve as the Construction Contractor to perform
the Construction Works. The Canstruction Contractor shall
undertake the Construction Works on the basis of the
Construction Contract approved by the Grantor on or
before the Effective Date.

7.8.2 Replacement of the Construction Contractor

The Concessionaire shall have the right to terminate the

CANP/-J;T

P

Construction Contract and to replace the Construction

Contractor. Replacement of the Construction Contractor
and the Construction Contract shall be subject to Grantor’s
prior written approval in accordance with Article 21

7.8.3 Concessionaire’s responsibility for the
Contractor

(@) The appointment and approval of the
Construction Contractor shall not relieve the
Concessionaire of any of its obligations under
this Agreement. The Concessionaire shall be
fully responsible to the Granter for any acts or
omissions of the Construction Contractor, its
agents or any person either directly or
indirectly employed by it as if such acts or
omissions were the acts or omissions of the
Concessionaire.

(b) The Contracts entered into with the
Construction Contractor shall contain those
Articles or provisions of this Agreement which
are necessary to enable the Concessionaire to
fulfil its obligations under this Agreement,

Drawings and Technical Details

Within one (1) month after the Final Completion Date of the Port
Terminal, the Concessionaire shall furnish the Granior with ten
(10} copies of all construction and “as built” design drawings of
the Port Terminal and technical documents including:

a. ten (10) copies of all equipment plans, instructions,
warranties, installation records, testing repors, quality
supervision and acceptance records: and

b. ten (10) copies other technical documents or information
refating to the Project.

25
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7.10.1 Project Implementation Schedule

The Parties shall perform their obligations under this
Agreement in accordance with the Milestone Dates
established in the following Project Schedule.

T Item Milestone Date
Actuai consirdction Not later than
Auqgust 2007
Testing and smoothing Not later than
February 2008
Commissioning February 2008
Commencement of Commercial Operations March 2008

The deadlines applicable to the foregoing Milestone Dates shall .
be extended or revised in the event of;

a. Force Majeure in accordance with Article 16.1.

b. For Milestone Date to be met by the Concessionaire, as a
result of delay caused by Default of the Grantor, or

c. For Milestone Dates to be met by the Grantor, as a result of
delay caused by Default of the Concessionaire.

7.10.2 Extension of Milestone Dates

A party shall be entitled to an extension of the Milestone
Dates pursuant to Article 7.10.1 only if;

a. such party (the "first party”) gives the other party (the
“second party”} a written claim for an extension of
time within seven (7) days of the delay occurring
which states the likely effect on the relevant
Milestone Dates; and

b. the first parly reasonably satisfies the second party
that:

. completion of the Milestone Date has actually
been delayed; and

it.  the first party has taken ail reasonable steps to
minimize the delay

c. the Second party shall promptly after receiving the
first party’s claim under this Article give the first party
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7.11 Progress Reports
7.11.1 Submission of Monthly Progress Reports

The Concessicnaire shall submit to the Grantor 2 monthly
report of the progress of the Construction Works which
report shall describe in reasonable detail the Construction
Works completed and in progress and such other matters
as the Grantor may reasonably request. The progress
reports are in addition to the information concerning the
quality control program to be made available to the Grantor
by the Concessionaire pursuant to Article 7.5.

7.11.2 Contents of Monthly Progress Reports

Without prejudice to the generality of the foregoing, each
report shall include:

a. charts and detailed description of progress, including
each stage of procurement, delivery to Site,
consfruction and erection;

b. photographs showing the status and progress of
construction on the Site;

c. safety statistics, including details of any hazardous
' incidents and activities relating 1o environmental
matters; and

d. comparison of actual and planned progress, with
details of any events or circumstances, which may
jeopardize  construction compietion, and the
measures being (or to be) adopted to overcome
delays.

7.12 Monitoring and inspection by the Grantor

7.12.1 Monitoring and Inspection of the Construction
Works

The Grantor or any person designated by the Grantor shall
be entitled to monitor the Construction Works and carry out
reasonable inspection in the presence of a
Concessionaire’s representative. Such monitoring  and
inspection by the Grantor shall not interfere with the
progress of construction.

7.12.2 Cost of Monitoring and Inspection
All costs of such monitoring and inspection shall be borne
27

RN



7.13

5- m Pc,nm [T
E 2‘2‘5&& TARYAUSGWAL GEPanT
f?_/l - g
. . Ree petl "/M

by the Grantor. However, if the rSsUlts of “SOCh” m@ﬁﬁ@flﬂg——-—

and inspection reveal any material defects in the
Construction Works or materials all costs of such
monitoring and inspection shall be paid for by the
Concessionaire.

7.12.3 Notice of Monitoring and Inspection

The Concessionaire shall be advised by reasonable prior
notice of any inspection to be carried oul by the Grantor.
The Concessionaire shall afford and shall cause the
Construction Contractor to afford such access to the Site
-(including temporary office facilities for representatives of
the Grantor), assistance and equipment as may be
reasonably required by the Grantor to permit the Grantor to
carry out monitoring and testing of the Construction Works
with any resulting costs to be borne as provided above.

The Concessionaire shall make available and shall cause
the Construction Contractor to make available for
inspection at the Site by the Grantor or its duly authorized
representatives and agents copies of all plans and designs
and any relevant document and information relevant to the
purpose of the particular inspection. Any such inspection of
confidential or proprietary information shall be subject to
the confidentiality provisions of Article 16.3.

7.12.4 Method of Monitoring

Such monitoring and inspections shall not interfere with the
progress of construction.

7.12.5 Concessionaire Dissatisfaction

The Concessionaire may refer any dispute or
dissatisfaction with the Monitoring and the attendant costs
to the Coordinating Committee under Article 22,

Rejection of Work, etc

At any time prior to the Final Completion Date of the Port
Terminal, the Grantor shall be entitled to reject in writing any
work, malterials or equipment which is not substantially in
accordance with this Agreement and to require the
Concessionaire to correct the work or substitute proper materials
and equipment, provided that the Grantor simultaneously
provides the Concessionaire with the basis for ils objection(s).
The Concessionaire shall be respensible for any increase in costs
and delay resulting therefrom. In any case, the Concessionaire
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7.16

8.1

8.2

may refer any dispute to the Coordinating Commiiltee undars

Article 22.

No Release

The failure of the Grantor to monitor, inspect or reject any part of

the Construction Works shall not be construed as a waiver of any

of the rights of the Grantor hereunder and shall not release the
Concessionaire from any of its obligations under this Agreement.
Notwithstanding the foregoing, the Grantor shali use its best
efforts 10 nolify ihe Concessionaire of any objection under Articie
7.13 that it expects the Concessionaire to remedy as soon as
possible after it discovers such a defect with the goal of
minimizing the costs of such remedy.

Clearance of the Site after Completion of the Construction
Works

On completion of Construction Works, the Concessionaire shall
clear away and remove all surplus materials rubbish and
temporary work so as to leave the:Site in a clean and usabie
condition within six (6) months following the Final Completion
Date of the Port Terminat.

ARTICLE 8
TESTING AND COMPLETION

Testing

The parties shall carry out the program of tests within the time
limits and according to the requirements set forth in Annex A to
confirm that the Project meets the design standards and
specifications set forth in this Agreement, IMO Standards, other
international Slandards and applicable Nigerian laws and
regulations.

Attendance at Testing

The Grantor shall be entilled to have its representatives, agents
and experts present at any testing at the Site. Provided written
notice of the testing program has been given pursuant to Article
8.3 and the Grantor has declined in writing to attend the testing or
has failed to make any comments on the testing program before
the scheduled testing date, tests may be conducted at the nctified
times in the absence of representiatives of the Grantor.
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No less than twenty (20) days prior to starting the testing
program, or such shorter period as the parties may agree the
Concessionaire shall give the Grantor notice of the testing
program and of the date it proposes to commence testing at the
Site. Such testing program shall indicate the items; date and time
proposed for performing testing and shall otherwise bz in
compliance with the requirements of Annex A.

The Concessionaire shall perform all tests at the time and place
stated in the testing program. In the event that the
Concessionaire intends to carry out any testing at the Site
otherwise than as set out in the testing program the
Concessionaire shall give no less than twenty (20} days, or such
shorter period as the parties may agree notice to the Grantor of
the items date, time and place of the relevant test.

Certification of Testing and Completion
8.4.1 Completion of Building and Erection Work

The Concessionaire shall notify the Grantor in writing as
soon as the Concessionaire considers that, with respect to
the Port Terminal, no further Construction Works are
required in accordance with this Agreement. The
Concessionaire and the Grantor shall conduct within seven
(7) days after receipt of such notice a joint inspection and
the Grantor shall promptly thereafter confirm that no further
Construction Works are required or will notify the
Concessionaire in writing of works to be completed to finish
the Construction Works. If the Grantor fails to conduct the
inspection or to issue such notice within seven (7) days
after receipt of the notice from the Concessionaire it shall
be deemed, on the eighth (8"} day after delivery of the
notice from the Concessionaire, that no further
Construction Works are required.

8.4.2 Certificate of Testing

Upon the completion of each test the Concessionaire shall
promptly certify that the test has been completed and shail
provide the Grantor with a copy of such certificate which
shall set forth in reasonable detail the test procedures and
the results of each test. The Grantor shall advise the
Concessionaire in writing within fourteen (14) days of its
comments on the results of such testing.
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Provided that the Construction Works have been compieted
to the extent required to enable the safe operation of the
Port Terminal, the Concessionaire shall perform tests for a
period of 6 months. Upon the delivery to the Granter of the
copy of the certificate relating to the completion of the last
of such tests, the Concessionaire shall notify the Grantor in
writing that the Concessionaire considers that the Port
Terminal  has reached Preliminary Completion in
accordance wiith ihis Agreement but for ihe issue of the
Certificate of Preliminary Completion

Within” fourteen (14) days after receipt of such notice the
Grantor shall advise the Concessionaire of its comments on
such notice and the result of such final test and shall issue
a certificate (the "Certificate of Preliminary Completion”) or
give notice to the Concessionaire of the reasons why a
Certificate of Preliminary Completion cannot be issued. If
the Grantor fails to advise the Concessionaire of its
comments on the results on such final test or fails to issue
such certificate or notice within that time, the Certificate of
Preliminary Completion shall be deemed issued on the
fiteenth (15") day after the provision by the
Concessionaire of the notice together with the copy of the
final test certificate.

Final Completion

Within thirty {30) days of the final test and when all the
Construction Works have been fully completed in
accordance with this Agreement the Concessionaire shall
give notice of such fact to the Grantor and on receipt of the
same the Grantor shall promptly issue a certificate that the
Port Terminal has been finally completed (a “Certificate of
Final Completion™) or give notice to the Concessionaire of
the reasons why a Certificate of Final Completion cannot
be issued. If the Grantor fails to issue such Certificate of
Final Completion or notice within fourteen (14) days after
receipt of the Concessionaire’s notice, the Certificate of
Final Completion shall be deemed issued on the fifteenth
(15" day after receipt of such notice.

No Waiver

The Grantor's inspection and acceptance of the Construction
Works and the issuance of any Certificate of Preliminary

Completion or Certificate of Final Completion shall not relieve the
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9.2

93

9.4

Concessionaire of liability of any type for defects ‘i ldatay in fhe!

design or canstruction of the Project.

ARTICLE 9
DELAY IN COMPLETION AND ABANDONMENT

Delayed Completion Due to the Grantor

If there is any delay in the Commencement of Cormmercial
Operation due to Defauit of the Granter
-a. the Milestone Dates shalt be appropriately extended under
Article 7.10.

b. the Concessionaire shall be entitled to a day for day
extension of the Concession Period corresponding to the
delay; and

c. the Concessionaire shall be entitled to compensation from
the Grantor sufficient to cover the increase in construction
costs which may have resulted from such delay.

Duty to Mitigate Conseque'nces of Delay

The Concessionaire shali without delay take all appropriate
measures to avoid, limit or recover any delay or increased costs
as referred to in Article 9.1. Failure to implement such measures
shall bar the Concessionaire from seeking any remedy for such
delay or incurred costs.

Delayed Completion Due to the Concessionaire

In addition to the obligations of the Concessicnhaire under Article
7.12. the Concessionaire shall pay liquidated damages fo the
Grantor as provided in Article 9.4 for any delay in the Preliminary
Completion Date and/or Final Completion Date, provided such
delay is not the result of a Default of the Grantor or of Force
Majeure. :

Liquidated Damages for Delayed Completion Due to the
Concessionaire

9.4.1 - Preliminary Completion

Subject to Article 9.3, in the event that the Concessionaire
fails to bring about the Preliminary Completion Date of the
Port Terminal by the Target Preliminary Completion Date,
the Concessionaire shall pay to the Grantor liquidated
damages for each day of delay occurring after the Target
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Preliminary Completion Date of

a. an amount of One Million Naira (=N= 1,000,000.00)
for the first thirty (30) days.

b an amount of Two Miilion Naira (=N= 2,000,000.00)
for the following thirty (30) day period. :

c. Two Million, Five Hundred Thousand Naira (=N=
2 500,000.00) thereafier.

9.4.2 Final Completion

Subject to Article 8.3, in the event that, due to the Default
of the concessionaire, the Concessionaire fails to bring
about Final Completion Date of the Port Terminal by the
Target Final Completion Date, the Concessionaire shall pay
to the Grantor liquidated damages for each day of delay
occurring after the Target Preliminary Completion Date of

a. an amount of One Miliion Naira (=N= 1,000,000.00)
for the first thirty {30) days.

b an amount of Two Million Naira (=N= 2,000,000.00)
for the following thirty (30} day period.

c. Two Million, Five Hundred Thousand Naira (=N=
2.,500,000.00) thereafter.

Abandonment

In the event that due to the Default of the Concassionaire, the
Concessionaire abandons or is deemed to have abandoned the
Construction Works as provided under Articie 9.6 the
Concessionaire shall pay to the Grantor by way of liquidated
damages the reasonable cost of re-awarding the Concession to
another Concessionaire.

Deemed Abandonment

The construction of the Port Terminal shall be deemed to have
been abandoned if the Concessionaire:

a. notifies the Grantor in writing that it has ‘terminated the
Construction Works and does not intend to recommence
construction.

b. fails to commence Construction Works on the Site within
ninety (20) days from the Milestone Date applicable to the
Construction Commencement Date other than by reason of
Force Majeure or a Default of the Grantor.

c. fails to resume Construction Works within fourteen (14)
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reason of Force Majeure or a Default of the Crantor.

d. for any other reason, the Concessionaire ceases
Construction Works or withdraws either directly or through
action by the Construction Contractor, all, or substantially
all personnel from the Site prior to the Final Completion
Date of the Port Terminal other than by reason of

i the occurrence of Force Majeure,
i, the anpointment of 2 renlacement Caonstruction

Contractor within sixty (60) days from the date when
“the Construction Works ceased; or

i a Default of the Grantor; or

e fails to bring about the Final Completion Date of the Port
Terminal within sixty (60) days after the Target Preliminary
Completion Date of the Port Terminal as such date may be
“extended in accordance with Article 7.10.2

OPERATION AND MAINTENANCE OF THE PORT

10.1

10.2

TERMINAL
ARTICLE 10

OPERATION AND MAINTENANCE

Principa! Obligations of the Concessionaire

The Concessionaire shall be responsible for the management
operation and maintenance of the Port Terminal throughout the
Concession Period at its own cost and risk and in accordance
with Prudent Industry Practice and the provisions of this
Agreement. Without limiting the generality of the foregoing, the
Concessionaire shall ensure that throughout the Concession
Period the Port Terminal is at all times:

a. suitable for use,

it
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bh. operated in accordance with Prudent Industry Practice, and -

c. maintained in good operating condition and capable of
providing services for Users in & safe and stabie manner.

Safety and Technical Guidelines

Not later than ninety (90) days prior to the Target Preliminary
Completion Date and thereafter from time to time, the Co-
ordinating Committee shall specify the coordination of safety and
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technical guidelines ré%ﬁred by Nigerian law§armiregulations as
well as IMO regulations, standards and guidelines to be
implemented in connection with the operation of the Port Terminal
within the Operations and Maintenance Procedure and the
Grantor's requirements and otherwise in accordance with Prudent
Industry Practice. The Concessionaire shall operate the Port
Terminal in accordance with such safety and techrical guidelines
once they are established.

Manual! for Inspection and Maintenance

The Concessionaire shall prepare a manual (the “Manual”) for
inspection and maintenance of the Port Terminal based on the
Operating Parameters which shall include procedures and
schedules for carrying out periodical and annual inspections,
routine maintenance, major repair maintenance and annual
maintenance and for adjusting and improving the inspection and
maintenance program. The Concessionaire shall permit the
Grantor to have access to and examine the Manual.

Maintenance Bond
10.4.1 Amount of Maintenance Bond

Prior to the commencement of the Concession Period, the
Concessionaire shall provide the Maintenance Bond in the form of
a first demand bond issued by a reputable insurance company as
set out in Annex B or any other form acceptable to the Grantor in
an amount of US$3,000,000.00 {three million United States
Dollars) to secure the performance of all of the Concessionaire’s
obligations under this Agreement including compliance with its
warranty under Article 13.4.

10.4.2 Restoration of Maintenance Bond

in the event that any draw has been made on the Maintenance
Bond during the Concession Period, the Concessionaire shall
ensure that the amount of the Maintenance Bond is restored to
US$3,000,000.00 (three million United States Dollars) on the
Transfer Date.

10.4.3 Periodical Review of Value of Maintenance Bond

The parties herein covenant 1o periodically review and
agree on the value of the Maintenance Bond ta be provided
by the Concessionaire under this Agreement. The review
and agreement on a new value of the Maintenance Bond
shall not be later than five (5) vyears from the
commencement of the Concession Period.
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10.4.4 Validity Period T ——

The Maintenance Bond shall remain in force until twelve (12)
months after the Transfer Date.

10.4.5 Liability for Maintenance

Subject to Article 13.4, the right of the Grantor to draw upon the
Maintenance Bond as specified in this Agreement may be
exercised without prejudice to any other rights of the Grantor
under this Agreement and shall not relieve the Concessionaire
from any further iahility or respensibility to the Grantor for failure

to maintain the Port Terminal.

Failure to Maintain
10.5.1 Corrective Maintenance by the Concessionaire

¥ the Concessionaire is in breach of its obligations to
maintain the Port Terminal in accordance with Article 10.1,
through no Default of the Grantor, the Grantor may give
notice thereof to the Concessionaire. On receipt of such
nolice, the Concessionaire shall either perform the
necessary corrective maintenance or may notify the
Grantor that it disputes the cantent of the notice from the
Grantor. In case of a dispute, the dispute shall be resolved
in accordance with Article 22.

10.5.2 Corrective Maintenance by the Grantor

If in the course of implementing the procedure under Article
22, the Co-ordinating Committee or the Panel of Experts
decides that the Concessionaire has failed fo maintain the
Port Terminal in accordance with Article 10.1 and if the
Concessionaire does not remedy that failure within the time
period set forth in the decision made either by the Co-
ordinating Committee or the Panel of Experts, then the
Grantor may itself, carry out the maintenance at the risk
and expense of the Concessionaire.

In such event the Concessionaire shall allow the
employees, agents or contractors of the Grantor access {o
the Port Terminal for such purpose the Grantor shall ensure
that all persons carrying out such operations shall
undertake their work with the least possible interference to
the operation of the Port Terminal and in accordance with
Prudent Industry Practice.

In order to pay the above-mentioned maintenance
expenses, the Grantor shall be entilled to draw on the
Maintenance Bond to cover such expenses provided that it
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10.6

10.7

10.8

10.9

has furnished the Concessionaire with a’detailed record:of ==

the expenses incurred.

Public Safety

If the Port Terminal or any part thereof breaches the applicable
safety standards and regulations of the Federal Republic of
Nigeria, the Grantor may restrict access to the Port Terminal until
the Grantor is satisfied in its reasonable opinion that the Port
Terminal is safe and shall notify the Concessionaire immediately.
The Grantor may direct the Concessionaire to make the Project
safe within the time specified in its notice. The Concessionaire
shall not be -entitled to any compensation whatsoever for such
restriction of access or operations.

The Grantor's Right of Access

The Grantor and its representatives shall have access upon
written of the names and designations of the representatives to
the Port Terminal at all times 1o monitor operation and
maintenance provided that the Grantor shall not interfere with,
delay or disturb the Concessionaire and/or the O&M Contractor in
performing their respective obligations under this Agreement
and/or the O&M Contract.

Participation in the Operation and Maintenance by the
Grantor

The participation in the operation and maintenance of the Port
Terminal as specifically stated and limited in this Agreement by
the Grantor shall not release or reduce the respensibilities of the
Concessionaire for operation and maintenance of the Port
Terminal under this Agreement.

Security and Fire Services

The Concessionaire shall ensure that the Port Terminal is filted
with appropriate security equipment and apparatus o conform
with international slandards. The Concessionaire shall prior to the
Start Date procure the services of well trained security personnel
to provide a level of law enforcement in the Port Terminal.

10.10 Modifications to Inspection and Maintenance Manual

A copy of the inspection and maintenance manual shall be
delivered to the the Grantor and same shall have their respective
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reasonable commenis and suggesied modifications and
amendments incorporated therein. Thereafier, the
Concessionaire shall not modify the manual without the Grantor’s
orior approval, such approval not to be unreasonably withheld.

The inspection and maintenance manual shall, when approved by
the Grantor, be deemed to be annexed to this Agreement.

Non compliance with Inspection and Maintenance Manual

If upon undertaking  any scheduled periodic inspection, the

Grantor discovers that the Port Terminal is not being maintained
in accordance with the manual, the Grantor shall notify the
Concessionaire specitying:
a. the maintenance works required; and
b. a reasonable period of time (having regard fo the nature
and the extent of works required) within which the

Concessionaire shall ensure that remedial maintenance
work is effected.

10.12 Plant, network, communication, office and other

requirements to be provided at the Port Terminal by the
Concessionaire

The Concessionaire shall throughout the Concession Period
install and maintain at the Port Terminal in such quantity and
quality plant, network, communication, office and other equipment
as prescribed in Annex F and as is reasonably reguired to
maintain an efficient operation.

10.13 Port Terminal Usage

Following the Construction Completion Date of the Port Terminal,
the Concessionaire shall ensure that the Port Terminal is
convenient, suitable and gsafe for use at all times. The
Concessionaire shall not be considered in breach of its
obligations hereunder to the extent that the Port Terminal is not
available for use as a result of a Force Majeure, breach of this
Agreement by the Grantor, measures taken in accordance with
this Agreement to ensure the safe use of the Port Terminal
{(including maintenance or compliance with a request of the
Grantor and or any Relevant Authority), the effect of which is to
close the Port Terminal.

10.14 Operating Reports

Every quarter, the Concessionaire undertakes to submit to the
Grantor an operating report regarding the operation of the Port
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Terminal.

10.15 the Grantor Bye Laws regulating use of Port Terminal

1 The Concessionaire shall display in conspicuous parts of the Port
Terminal existing bye laws made by the Grantor prescribing the
rules and regulations for maintaining law and order and smooth
operation of the Port Terminal.

2 The Concessionaire also make copies of the Bye Laws available
to Users of the Port Terminal, at their request.

ARTICLE 11

REVENUE GENERATED FROM THE OPERATION AND
MANAGEMENT OF THE PORT TERMINAL

11.1 Concelssionaire’s Entitlement to Collect Revenue

The Concessionaire shall throughout the Concession Period be
entitled to collect from Users of the Port Terminal and retain for its
benefit, all revenue accruing from specified sources of income
ceded to the Concessionaire by the Grantor subject 1o the
payments specified in Article 2.5 and as set out in Annex E.

.*1 1.2 Sources of Income

The charges and tariffs collectible by the Concessionaire from
Users of the Port Terminal during the Concession Period will be
derivable from sources specified in Annex E or as may be
approved from time to time by the Grantor:

11.3 Tariffs and Charges

Subject to the prior approval of Relevant Regulatory
Authority(ies), the Concessionaire shall determine the tariffs,
rents, fees and other charges collectible from Users of the Port
Terminal throughout the Concession Period.

11.4 Charge/Tariff Collection

The Concessionaire may put in place a suitable tariff/charge
collection mechanism or system as it may deem expedient, and
may engage any person or entity to collect the said tarifiicharges
on its behalf.

11.5 Payment of Tariffs and Charges
The charges, fees and tariffs collectible by the Concessionaire
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during the Concession Period shall be in foreign St
may be agreed between the Grantor and the Concessiconaire.

Operational Expenditure

The Concessionaire shall bear all expenses incidental to the
effective and efficient operation, maintenance and management
of the Port Terminal, inciuding payment of the O & M Contractor’s
management fees

ARTICLE 12

FINANCING OF THE PROJECT AND FINANCIAL

MANAGEMENT

Concessionaire’s Principal Obligations

The Concessionaire shall be solely responsible for obtaining all
the finance, both equity and debt, necessary to construct, operate
and maintain the Port Terminal for the duration of the Concession
Period. :

Use of Nigerian Bank Accounts

All of the Concessionaire’s transactions refated to the Project that
require foreign exchange including debt servicing and repatriation
of income, shall be effectuated through a foreign exchange
account with a reputable bank.

Without prejudice to the generality of the foregoing and subject to
any existing law governing foreign exchange transactions in the
Federal Republic of Nigeria, foreign exchange from any foreign
Lender and equity investor and used to pay foreign contractors or
vendors for services provided or equipment or materials
purchased outside the Federal Republic of Nigeria may be paid
directly to such persons without being transferred through an
account in the Federal Republic of Nigeria.

Consent to US Dollars Accounts
The Grantor shall ensure that:

a. the Concessionaire, the Construction Contractor and the
Sponsors receive consent, if required, for the opening and
operation of, and retention of earnings in, US Dolfars bank
accounts inside the Federal Republic of Nigeria, inciuding
the payment of all US Dollars received under the Financing
Agreements into such accounts and withdrawals therefrom;
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b. the Concessionaire, the Construction Contractor and the
Sponsors shall have permission to transfer the funds from
its accounts in the Federal Republic of Nigeria to accounts
outside the Federal Republic of Nigeria that are necessary
to implement and carry out the Project in accordance with
this Agreement, including such accounts as are reasonably
required under the Financing Agreements, the Construction
Contract, the O&M Contract and insurance policies refated

—- [P (s I
{o the Froject.

Conversion of Project Income into Foreign Currency

The Concessionaire, subject lo applicable Nigerian law, shall
have the right to convert income from the Project from Naira to
foreign currency in order to pay for Project expenses and debt
service, if any.

Financial Statements

The Concessionaire shali carry on its business and affairs with
due diligence and efficiency and in accordance with sound
financial and commercial standards and practices and shall fully
account for all aspects of its business by preparing financial
statements and delivering them to the Grantor as follows:

a. Annual audited financial statements consisting of a balance
sheetand a statement of cash flow drawn up in accordance
with generally accepted international accounting principles
and any applicable provisions of the corporate laws of the
Federal Republic of Nigeria (as the same may from time to
time be amended) and certified by a qualified Independent
Auditor,

b. A quarterly statement of the Concessionaire’s cash
receipts; and

c. Such other information on the financial position of the
Concessionaire as the Grantor may from time to iime
reasconably request to monitor compliance with the laws of
the Federal Republic of Nigeria and with this Agreement.
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ARTICLE 13

TRANSFER DATE PROCEDURE AND REQUIREMENTS

13.1

13.2

General Scope of Transfer

On the Transfer Date, the Concessionaire shall transfer to the

© Grantor or any person designated by the Grantor, free of charge:

2 all of the Concessionaire's rights, title and interest in and to
' the Port Terminal which shall all be weli maintained and in
good working order;

b. all of its right to use the Site; and

c. such operating manuals, operation summaries, transfer
notes, design drawings and other information as may
reasonably be required by the Grantor, and which have not
been delivered previously by the Concessionaire in
accordance with this Agreement to enable it to continue the
operation of the Port Terminal either directly or by any
person designated by the Grantor.

The Port Terminal and the right to use the Site shall be
transferred to the Grantor free of charge and free and clear of all
debts, liens, encumbrances, mortgages, security interests created
by the Concessionaire, Environmental Contamination attributable
to the construction, operation and maintenance of the Port
Terminal and caused by the Concessionaire and claims of
whatever kind or nature.

Final Maintenance Overhaul and Operational Test
13.2.1 Final Maintenance Overhaul

The Concessionaire shall carry out a Final Maintenance
Overhau! of the Port Terminal no earlier than six {6) months
prior to the Transfer Date provided that the same shall be
completed no later than three (3) months prior to the
Transfer Date. The precise time and contents of the Final
Maintenance Overhaul shall be checked and approved by
the Transfer Committee twelve (12) months prior to the
Transfer Date. The Final Maintenance Overhaul shall
include:

a review of the standard items listed in the
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b. elimination of existing delects;

c. inspection and repair, crack deteclion, test and
replacement of existing defects (reasonable wear
and tear excepted, and

d. such other items reasonably requested by the
Grantor as are more paricularly described in Annex
A. The Concessionaire shall be responsible for
including those items reascnably propcsed by the

Grantor into the Final Maintenance Overhaul
schedule.

The Concessionaire shall however not be liable or bear the
consequence and cost due to wear and tear of all facilities,
fittings, spare parts, Workshop equipments and any other
material element to be transferred.

13.2.2 Failure to carry out Final Maintenance Overhaul

If the Concessionaire fails to carry out the Final
Maintenance Overhaul pursuant to this Articie 13.2.1, the
Grantor may do so itself at the risk and expense of the
Concessionaire. The Grantor, except where a dispute s
declared under Article 22, shall be entitled to draw on the
Maintenance Bond to cover the costs of the Final
Maintenance Overhaul in such circumstances provided it
has furnished the Concessionaire with a detailed record of
the costs incurred.

13.2.3 Performance Test

After the Final Maintenance Overhaul and prior to the
Transfer Date, the Concessionaire shall carry oul a
performance test of the Port Terminal in the presence of a
representative of the Granior. The tested performance
parameters shall be in conformity with the Annex A and the
Technical Proposal.

in the event of a failure to meet the said parameters, the
Concessionaire shall correct any such defects to the Port
Terminal and repeat the performance test. If the
Concessionaire fails to correct any such defect within a
reasonable period, the Grantor may do so itself at the risk
and expense of the Concessionaire. The Grantor, except
where a dispute is declared under Aricle 22, shall be
entitled to draw on the Maintenance Bond to cover the
costs of correcting such defects provided it has furnished
the Concessionaire with a detailed record of the costs
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13.3 Spare Parts u%é

13.3.1 Spare Parts to be Transferred

At the Transfer Date and if requested in writing, the
Concessionaire shall transfer to the Grantor or any person
designated by the Grantor, at book value, a supply of
consumable spare parts adequate to mest the normal
needs of the Port Terminal for a period of twelve (12)
months and spare parts for the repair of breakdowns.

13.3.2 Transfer Procedure

The Transfer Committee shall meet and agree upon the
detailed list of spare parts to be transferred and the detailed
procedures for transfer in accordance with this Article six
(6) months prior to the Transfer Date

13.3.3 Purchase of Additional Spare Parts

Prior to the Transfer Date, the Grantor may provide the
Concessionaire with a list of spare parts for the Port
Terminal which it requires in addition to those transferred
under Article 13.3.1. The Concessionaire shall use its best
efforts to transfer such spare parts to the Grantor in return
for payment by the Grantor at the same preferential prices
as offered by the manufacturers to the Concessionaire.

13.4 Warranties

13.4.1 Condition of the Port Terminal on the Transfer
Date '

The Concessionaire warrants that on the Transfer Dates
the Port Termina! shall:

a. Be in good operational condition and well maintained
(ordinary wear and tear excepted), and

b. meet all safety and environmenial standards required
by this Agreement; and

¢ meet the standards set out in Annex A and the
Technical Proposal.

13.4.2 Defects Liability Period

The Concessionaire further warrants that it will correct any
defects in or damage to any part of the Pott Terminal which
may appear or occur within a period of twelve {12) months
after the Transfer Date due to defective malerial,
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workmanship or design, or from any Default of the
Concessionaire during the Concession Period (ordinary
wear and tear excepted).

The Grantor shall give the Concessionaire notice promptly
after having discovered any such defect or damage. Such
notice must, in any case, have been given at the latest
before the expiration of the twelve (12) months warranty
period. Upon receipt of such nolice, the Concessionaire
shall correct the defect as scon as possible at its own cost.
It the Concessionaire fails i refuses o carrect a defect
within a reasonable time after the Grantor's notification,
then, except where the Concessionaire has declared a
dispute, the Grantor shall be entitled fo correct the defect
itself or engage a third party to do so. In such a case the
Concessionaire shall pay the reasonable and necessary
costs of the correction and the Grantor shall be entitled to
draw on the Maintenance Bond to cover such costs.

13.4.3 Compensation for Failure to Repair Defects or
Damage

In case it is impossible or unreasonably burdensome or
expensive to repair any defect or damage to the Port
Terminal so as to meet the standards set out in Annex A
and the Technical Proposal, the Grantor shall be entitled to
compensation reflecting the reduced performance of the
Port Terminal. The Grantor shall be entitled to draw on the
Maintenance Bond to cover such compensation.

Transfer of Insurance and Contractor Warranties

The Concessionaire shall assign to the Grantor or any person
designated by the Grantor at the time of transfer all unexpired
guarantees and warranties, free of charge, by contractors and
suppliers, and all insurance policies, binders and endorsements.
Insurance premium for the insurance period after such transfer
shall be paid or refunded by the Grantor.

Technology Transfer

At the Transfer Date, the Concessicnaire shall transfer and
assign, including by way of licence or sub-licence, to the Grantor
or any person designated by the Grantor, free of charge, all
technology and know-how used at the time of transfer and
required to operate and maintain the Port Terminal.
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Personnel

. Six (B) months prior to the end of the Concession Period, the

Concessionaire shall submit a list of the personnel currently
employed by the Concessionaire at the Port Terminal giving
details of the qualifications, position and income of each
employee.

. The Concessionaire shall also indicate which employees wilt be

available for employment by the Grantor after the Transfer Date.

The Concessionaire shall grant the Grantor reasonatie access (o
the Port Terminal to interview and assess such personnel. The
Grantor shall select the personnel it wishes to employ to operate
and maintain the Port Terminal after the Transfer Date at its sole

discretion and shall not be obliged to employ all or any of the
personnel previously employed by the Concessionaire.

Cancellation of Contracts, Assignment

Subject to Article 13.5 and 13.6, if required by the Grantor, the
O&M Contract, equipment contracts, supply contracts and all
other contracts entered into by the Concessionaire and subsisting
at the time of the ftransfer shall be canceled by the
Concessionaire. The Grantor shall not be liable for any
canceliation coslts arising thereby and shall be indemnified and
held harmless by the Concessionaire in respect of the same.
Otherwise the Concessionaire shall endeavour to assign such
contracts to the Grantor aor any person designated by the Grantor.

Removal of Objects Owned by the Concessionaire

The Concessionaire shall at its own cost remove all objects
owned by the Concessionaire from the Site within thirty (30) days
after the Transfer Date unless otherwise mutually agreed by the
parties. The objects tc he removed shall be limited to the personal
items of the Concessionaire’'s employees and articles having
nothing to do with the operation and maintenance of the Port
Terminal and shall not include the equipment, tools, spare parts,
design drawings and technical information of the Port Terminal
listed in the inventories to be transferred or otherwise necessary
for the operation and maintenance of the Port Terminal. If the
Concessionaire fails to remove such cbjects within the said time
the Grantor may remove and transport the same, after giving the
Concessionaire notice of its intention, to a suitable location for
safe storage. The Concessionaire shall bear the reasonable cost
and the risk of such removal, transportation and storage.
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13.10 Passing of Risk

Until the Transfer Date, all risks shall lie with the Concessionaire
for loss of or damage to the whole or any parl of the Port
Terminal, unless the loss or damage is due to a Default of the
Grantor or Force Majeure.

13.11 Transfer Costs and Approvals

1. The transfers and assignments of the Port Terminal and related
contractor warranties, technology and supnly contracts to the
Grantor or any person designated by the Grantor pursuant to
Articles 13.1 through 13.6 shall be without the payment of any
compensation or purchase price by the Grantor to the
Concessionaire.

2. The Concessionaire and the Grantor shall each be responsible for
its own costs and expenses, incurred in connsction with the
transfers and assignments to the Grantor or any person
designated by the Grantor. The Grantor shall at its own cost
obtain or effect ail Approvals and take such other action as may
be necessary for such transfers and assignments and shall pay
all stamp duties, taxes, charges and the like payable in respect of
such transfer and assignments.

3. if the Concessionaire fails to transfer in compliance with the
required scope and contents of this Article 13, the Grantor shall
be entitled to draw upon the Maintenance Bond .n respect of the
expenses or loss incurred thereby.

13.12 Transfer Committee and Transfer Procedure

1. Twelve (12) months prior to the end of the Concession Period, the
Grantor and the Concessionaire shall establish a committee (the
“Transfer Committee”) comprising three (3) representatives of the
Concessionaire and three (3) representatives of the Grantor. The
Transfer Committee shall meet regularly and may meet at any
time agreed by the parties and agree on -

i. detailed procedures for the transfer of the Port
Terminal,

ii. a Final Maintenance Overhaul program,
iii. tests after the Final Maintenance Overhaul,

iv. a detailed list of the structures, equipment, facilities,
items and spare parts to be transferred, and

v. measures to be taken to publicize the transfer to third
parties.
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At the time of such meetings, the Concessionaire shall submit the
names of its representatives in charge of the transfer, and the
Grantor shall inform the Concessionaire of the names of its
representatives in charge of the transfer.

. The Transfer Committee shall meet in the third (3™) menth prior to

transfer in order to prepare the transfer ceremony.

13.13 Effect of Transfer on this Agreement

From the Transfer Date the obligations and the rights of the
Concessionaire under this Agreement shall terminate, except as
otherwise provided in this Agreement, and the Grantor or any
person designated by the Grantor shall take over the operation of
the Project and any other rights or obligations arising out of the
terms of this Agreement which either expressly or implicitly

survive termination of this Agreement.

13.14 Release of the Maintenance Bond

V.

The Grantor shall release all or so much of the Maintenance Bond
as shall remain outstanding within fifteen (15) days after twelve
(12) months from the Transfer Date.

GENERAL OBLIGATIONS OF THE PARTIES

14.1

14.2

ARTICLE 14
GENERAL OBLIGATIONS OF THE GRANTOR

Compliance with Laws and Regulations

The Grantor shall at all times observe and comply with the
provisions of all relevant laws and regulations published by any
Relevant Authority.

Tax Preference

The Grantor shall assist the Concessionaire obtain and enjoy tax
preferences it may be entitled to in accordance with the laws and
regulations of the Federal Republic of Nigeria or any component
therecf. The Grantor shall assist the Concessionaire to obtain
permissions for other tax preferences in relation to the
performance of this Agreement to the extent permitted at any time
by Nigerian tax laws, regulations and by the relevant Nigerian
taxation authority.
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Obtaining and Maintaining Approvals

14.3.1 Obtaining Custom Approval to designate Port
Terminal to operate as a port within the Tin Can
Island Port Complex

The Grantor shall arrange for and obtain customs
notification designating the Port Terminal for the purpose of
enabling it operate effectively as an integral part of the Tin
Can lIsland Port and in accordance with the terms and
conditions of this Agreement:

14.3.2 Assistance with Approvals

The Grantor, upon proper and timely request from the
Concessionaire shall use its best endeavours to assist the
Concessionaire in obtaining, maintaining and renewing all
Approvals from Relevant Authorities.

714.3.3 Approvalé to be Obtained from the Grantor

Provided that the Concessionaire has properly submitted
the relevant applications, requests and documentation for
cbtaining and maintaining Approval(s) from the Grantor in a
timely manner and the relevant conditions and
requirements for obtaining such Approval(s) are complied
with, the Grantor shall, at no extra cost to the
Concessionaire offer reasonable assistance to the
Concessionaire in obtaining and/or renewing all requisite
approvals and permits, the Concessionaire may require in
connection with the operation of the Port Terminal.

The Grantor’s Responsibility

The Grantor shall be responsible for the acts, commissions and
omissions of the officials and employees under their control or
supervision.

Utilities

The Grantor shall ensure that all Utilities, such as electricity and
water, necessary for the construction, operation and maintenance
of the Port Terminal are made available to the Concessionaire in
a timely manner and at fair rates on terms no less favourahle to
the Concessionaire than those generally available {o commercial
customers receiving service substantially equivalent to that being
provided to the Concessionaire. Except as otherwise provided
herein, the Grantor shall at its own cost connect and extend such
Utilities to the boundary of the Port Terminal.
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Subject to the provisions of this Agreement, the Grantor shall not

intervene in the construction, operatiocn and maintenance of the
Port Terminal save as may be necessary to protect public health
and safety and for the discharge of its statulory duties. At the
request of the Concessionaire, the Grantor shall use its best

- efforts to alleviate any interference with the Project by third

parties which may arise.

No interruption by the Grantorand or other Reievant
Authorities '

1. Subject to the provisions of this Agreement, the Grantor
undertakes not to do, and shall make reasonable
endeavours to ensure that no other Relevant Authority
does any act which would prevent or adversely affect the
Construction Works, the operation and management of the
Port Terminal or the Concessionaire or ifs nominee's
collection of approved charges from Users of the Port
Terminal, save as may be necessary on grounds of
national securily or public safety.

2. If any operation or action is to be carried out at the Port
Terminal by any Relevant Authority on the ground of
national security or public safety, which said action will
prevent or adversely affect the Construction Works or the
operation and management of the Port Terminal or impede
the Concessionaire and or its nominee’s collection of
approved charges from Users of the Port Terminal, the
Grantor shall give the Concessionaire 14 days, written
notice in advance to enable the Concessionaire to discuss
and agree with the particular Relevant Authority the
methods for carrying out such operation or action with the
least possible disruption to the Construction Works,
operation and management of the Port Terminal.

3. The obligation of the Grantor to give notice in the preceding
paragraph is conditional upon the Grantor having any prier
knowledge or notice of such operation or action.

4. If any operation, action or interruption by the Grantor and/or
any Relevant Authonty delays completion of the
Construction Works, or impedes the Concessionaire's
operation of the Port Terminal the Grantor's Representative
shall in consultation with the Concessionaire determine the
appropriate time period by which the Construction
Completion and or the Concession Period shall be
extended and the quantum of compensation payable to the
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Concessionaire for costs it may incur and or damages it
may suffer in relation thereto.

Improper Draws against Bonds

In the event that the Grantor draws against the Maintenance
Bond respectively provided by the Concessionaire pursuant to
Articles 10.5 of this Agreement and it is subsequently determined
that the Grantor was not entitled to do so, then the Grantor shall
repay such amount promptly to the Concessionaire together with
ail cosis and expenses incurred by the Concessionaire in
connection with such drawing plus interest thereon from the date
of the draw to the date of repayment at the Default Rate.

ARTICLE 15

GENERAL OBLIGATIONS OF THE CONCESSIONAIRE

15.1 Change of Ownership: Restrictions on Transfer of Shares

Restriction on Transfer of Shares

Attached as Annex | is a list of the initial shareholders in
the Concessionaire showing their respective percentage
interests. Subject to the following provisions, the
Concessionaire shall not change those percentage
interests and the shareholders in the Concessionaire shall
not transfer any shares or interests in the Concessionaire’s
registered capital without the prior written approval of the
Grantor.

Exception to Restrictions on Transfer of Shares

No shareholder in the Concessionaire shall transfer any
shares or interests owned by him in the Concessionaire’s
registered capital for a period of five (5) years after the
Final Completion Date of the Port Terminal, except for:

a. a transfer required by the laws of the Federal
Republic of Nigeria or by order of court, tribunal or
Relevant Authority with appropriate jurisdiction;

b. a transfer resulting from the creation or enforcement
of a security interest in or over any shares or
interests  in  accordance with the Financing
Agreements; or

¢. a transfer to which the Grantor has given ils prior
written approval.
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15.1.3 Required Provisions in Articles of Associafion —

The Concessionaire shall make appropriate provisions in its
Articles of Association to ensure that appropriate legends
appear on all share or interest ceriificates of the
Concessionaire to put prospective purchasers on notice of
the restrictions on the transferability of such shares or
interests and shalt not register or give efiect to any transfer
of shares or interests that are not in compliance with such
restriction. -

15.2 Compliance with Law and Regulations

The Concessionaire shall at all times in the performance of its
obligations under this Agreement observe and comply with the
provisions of all relevant laws, regulations and guidelines
published by Relevant Authorilies. The Concessionaire shall
obtain on a current basis published and publicly available law,
regulations and guidelines applicable to the Project and shall be
deemed at all times to have full knowledge thereof.

15.3 Safety Standards

1. The Concessionaire shall observe and camply with health
and safety standards set forth in this Agreement and laws,
regulations and guidelines published by any Relevant
Authority.

2. The Concessionaire shall be deemed at all iime to have full
knowledge of such safety standards and practice.

15.4 Environmental Protection
15.4.1 Concessionaire’s responsibility

a. The Concessionaire shall keep the Site (including the soil,

‘ground or surface water and air) and the surrounding

environment free and clear of Environmental Contamination

attributable to the construction, operation and maintenance

of the Port Terminal in compliance with the environmental
requirements set forth in —

i.  this Agreement; and

ii. current laws, regulations and guidelines published by
any Relevant Authority.

b. The Concessionaire shall be deemed at all times to have
full knowledge of such environmental standards.

15.4.2 Exceptions to the Concessionaire’s
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The Concessionaire shall not be responsibie for any
contamination or pollution of the air, ground or water
{above, under or surrounding the Site):

a. existing on or prior to the Effective Date:
b. attributable to any Default of the Grantor.

¢. without the fault or privity of the Concessionaire or
his agent, atiributable to a third party.

d. Force Majeure

The Grantor agrees to indemnify the
Concessionaire for any damage caused fo the
Concessionaire or any claims arising out of
such pre-existing conditions or attributable to
such Default.

15.5 Approvals

15.6

Subject to the provisions of Article 14.3, the Concessionaire shall
at its own cost obtain and maintain all Approvals as may be
necessary for the construction, operation and maintenance of the
Port Terminal and which are required to be or can be obtained in
the name of the Concessionaire.

Protection of Archaeoclogical and Historical Objects

The Concessionaire shall take effective measure to nrotect
archaeological relic, fossils, antique tombs and sites, historical
pieces of art and any other objects of archaeological, geological
and historical interest discovered during the construction,
operation and maintenance of the Port Terminal. The
Concessionaire shall, promptly following any such discovery, give
nolice to the Grantor of the discovery and the protective
measures taken or proposed. Upon receipt of such notice, the
Grantor shall within seven two (7) days approve the protective
measures taken or proposed by the Concessionaire or give
written instructions  of further measures requested. The
Concessionaire shall implement such requested measures with
all due diligence. '

All costs arising from such protective measures shall be borne by
the Grantor including the costs of any unaveidable delay to the
Construction Works. Any delaying effects on the Project Schedule
caused by such measures shall be compensated by an
appropriate extension of the construction period or the
Concession Period or both. '
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15.7 Nigerian Services and Goods

15.8

15.9

15.7.1 Use

The Concessionaire shall use Nigerian services and goods
whenever they are competitive in terms of quality, warranty,
service, relevant expertise, procurement, delivery schedule
and price and shall ensure that its contractors and sub-
contractors observe this provision.
15.7.2 Competitive Bidding

The Concessionaire shall inciude Nigerian contractors in
Jinvitations for competitive bidding for contracts if they
produce services and goods of the kind and quality
required and shall require their contractors to do the same
with respect to sub-contracts. When evaluating bids for
contracts generally, the Concessionaire shall take into
account the extent to which the bidders use Nigerian
services and goods. The Concessionaire shall be

responsible for the observance of these provisions by its
contractors and their subcontractors.

15.7.3 Future Concessions

When evaluating bids from the Concessionaire or any
affiliate of the Concessionaire for future concessions, the
Grantor may take into account the extent to which the
Concessionaire has complied with the provisions of this
Articte 15.7 in developing, constructing and operating the
Port Terminal.

Use of Nigerian Labour

Except to the extent not locally available, the Concessionaire
shall employ competent Nigerian labour for the construction,
operation and maintenance of the Port Terminal. The
Concessionaire shall be responsible for compliance with this
provision by its contractors and their sub-contractors.

Worker’'s Rights

The Concessionaire shall comply with the labour laws and
regulations of the Federal Republic of Nigeria and respect the
rights of the workers guaranteed therein, including in relation to
ihe payment of social security insurance contributions for
employees.

15.10 Co-ordination of Project Documents

The Concessionaire shall ensure that the Financing Agreements,
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any agreement among the shareholders of the CoONGessioNairg~ "
the Concessionaire’s Articles of Asscciation, the insurance
policies related to the Project and any other acreements entered
into by the Concessionaire in relation to the Project are consistent

with the provisions of this Agreement.

15.11 Taxation, Customs Duty and Charges

The Concessionaire shall pay all taxes, customs duties and
charges in accordance with the applicable l[aws and regulations of
the Federai Repubiic of Nigeria and any Relevant Authority.

The Grantor shall use its best endeavours to secure for the
Concessionaire fiscal incentives including but not limited to tax
holidays and exemptions from tariffs, customs duties and charges
in accordance with the applicable laws and regulations of the
Federal Republic of Nigeria.

15.12 Insurance
15.12.1 Obtaining and Maintenance of Insurance Policies

The Concessionaire, at its sole cost and expense, shall
throughout the duration of this Agreement obtain and
maintain with an insurance company(ies) to be approved by
the Grantor the policies of insurance in the amounts set
forth herein and during the periods mentioned herein;
provided, however, that such amounts may be changed
from time to time with the prior written consent of the
Grantor.

15.12.2 Insurance during Concession Period

From the S8tart Date until the Transfer Date, the
Concessionaire shall at its own expense keep the Port
Terminal insured 1o the fult value thereof against accidental
damage from all normal risks and to a level normal for
prudent operators of facilities similar to the Port Terminal.

15.12.3 Market Practice

The Concessicnaire shall maintain the aforementioned
insurance with reputable insurers of adeguate financial
strength and experience to the extent that the insurance
policies can be subscribed on reasonable economic terms
and rates.

15.12.4 Certificate of Insurance

a. Every cerfificate of insurance issued pursuant to Article
15.12.2. of this Agreement shall have the Grantor's name
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and that of the Concessionaire endorsed on it as “JoiEr
Loss Payee”.

b. The Concessionaire shall cause its insurers or agents to
provide the Grantor with certificates of insurance
evidencing the policies and endorsemenis obtained
pursuant to Article 15.12.2. Failure by the Concessionaire
to obtain the insurance coverage or cerificates of
insurance required by Article 15.12.2 shall not in any way
relieve or limit the Concessionaire’'s obligations and
habilities under any provision of this Agreement. if the
Concessionaire shall fail to procure or maintain any
‘insurance required pursuant to this Articles 15.12, then the
Grantor shall have the right to procure such insurance and
shall be entitted to offset the premium paid for such
insurance by drawing on the Maintenance Bond.

15.12.5 Application of Insurance Monies

The Concessionaire and the Grantor shall be joint
beneficiaries of the proceeds of insurance taken out
pursuant to Article 15.12.3 hereof. it is further agreed that
the proceeds of the insurance policies taken out under
Article 15.12.3 shall be applied to the reinstatement or
restoration of the Port Terminal.

15.12.6 Insurance Reports

The Concessionaire shall provide the Grantor with copies
of any underwriters' reports or other reports received by
Concessionaire from any insurer, provided that the Grantor -
shall not disclose such reporis to any other person except
as necessary in connection with administration and
enforcement of this Agreement; or as may be required by
any Relevant Autherity and shall use and internally
distribute such reports only as necessary in connection with
the administration and enforcement of this Agreement.

15.13 Responsibility for Contractors and their Employees and
Agents

15.13.1 Concessionaire’s Contractors

The Concessionaire’s employment of contractors including
but not limited to Construction Contractor, eguipment
suppliers and Q&M Contractor shall not reiieve the
Concessionaire from any of its obligations under this
Agreement and the Concessionaire shall be fully
responsible to the Grantor for any acts or omissions of the
contractors, their agents or any person either directly or
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indirectly employed by them as if such acts or omissions
were the acts or omissions of the Concessionaire.
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15.13.2 Contracts with Contractors

Any contract entered into with contractors shall contain
those Articles of this Agreement which are necessary to
enable the Concessionaire to {ulfill its obligations under this
Agreement.

15.14 Provision in Financing Agreements

The Concessionaire shall use its best effori to include the
following provisions in the Financing Agreements:

a binding commitment from the Lenders to the Grantor in a
manner legally enforceable by the Grantor that, so long as
this Agreement is in effect and so long as the Grantor shall
not have committed an Event of Default which is
continuing, the Lenders will take no action (except pursuant
to rights granted to the Concessionaire under this
Agreement) to disturb, affect or impair the rights of the
Grantor under this Agreement, including its rights to have
the Project constructed, operated and maintained and

a binding commitment by the Lenders:

(i) to give notice to the Grantor of any Default by
the Concessionaire under the Financing
Agreements;

(i} to afford the Grantor the right to cure any such
Default within ninety (90) days after it receives
notice of such Default;

(iii)  to forbear from exercising any right or remedy
available to the Lenders in respect of such
Default during such cure period; and

(iv) not to withhold unreasonably any consent or
approval required to be obtained from the
Lenders or the Facility Agent pursuant to this
Agreement.

15.15 Negative Covenant

The Concessionaire shall not grant any pledge, mortgage,
encumbrance or other security interest in any of its property,
ownership rights or other rights and interest under this Agreement
to any person other than the Lenders save as expressly approved
by the Grantor.
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ARTICLE 16

OBLIGATIONS AND RIGHTS COMMON TO THE
GRANTOR AND THE CONCESSIONAIRE

16.1 Force Majeure
16.1.1 Force Majeure Events

Force Majeure shall mean any event or circumstance which
is beyond the control of the party seeking to rely on such
Force Majeure, which shall include:

lightning, drought, earthquake, volcanic eruption,
landslide, flood, storm, typhoon or tornado:

act of war, invasion, armed conflict or act of foreign
enemy, blockade, riot, terrorism or exercise of
military power;

national, regional or industry-wide strike; or

the expropriation, requisition or nationalization of the
Port Terminal by the Grantor or any other Relevant
Authaority;

and other events, which could not reasonably have been
foreseen by that party at the date of this Agreement,
the consequences of which could not reasonably
have been avoided by that party, and which prevents
that party from performing any of its obligations
under this Agreement.

16.1.2 Exceptions Applicable to the Concessionaire

The Concessionaire shall not have the right to consider any
of the following circumstances to be an event of Force
Majeure that would suspend the performance or excuse the
non-performance of its obligations under this Agreement.

(a) anydelay:

{i) in  performance by any contractor or
subcontractor of the Concessionaire, including
the Construction Contractor and the Operation
and Maintenance Contractor or any direct or
indirect subcontracter to either of them: or

(i) in the delivery of equipment and machinery for
the Port Terminal;
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except and to the extent that such delay is itself
caused by an event which satisfies the criteria set out
in  Article  16.1.1  in  relation to both the
Concessionaire and the relevant contractor or
subcentractor;

(b) any patent or latent defects in any materials,
equipment, machinery and spare parts for the Port
Terminal; or

(c)  breakdown or ordinary wear and tear of materials,
equipment, machinery or parts of the Port Terminal.

16.1.3 Exceptions Applicable to the Grantor

The Grantor shall not have the right to consider any of the
following circumstances to be an event of Force Majeure
that would suspend the performance or excuse the non-
performance of its obligations under this Agreement:

the éxpropriation, requisition or nationalization of the
Port Terminal by any Relevant Authority.

act of war, invasion, armed conflict or act of foreign
enemy, riot, terrorism or exercise of military power
that occurs inside the Federal Republic of Nigeria, or

16.1.4 Notice of Force Majeure

The party claiming to be affected by Force Majeure shall
promptly, when it becomes aware of the Force Majeure
give notice and describe in detail the Force Majeure
occurrence and effect of such Force Majeure to the other
party in writing, including the dates of commencement and
estimated cessation of such Force Majeure and its effects
on the party’'s obligations under this Agreements. The party
claiming Force Majeure shall also provide such evidence as
the other party may reasonable request.

16.1.5 Suspension of Performance Due to Force
Majeure and Costs

Either party shall be entitled to suspend performance of all
or part of its obligations under this Agreement (except for
payment obligations) to the extent that such pary is
impeded, wholly or in part, in carrying out its obligations
under this Agreement by Force Majeure, being an event:

a. which it could not reascnably have foreseen at the
time of entering into this Agreement, and

b. which event and its consequences cannot be
overcome and cannot be avoided by the party
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claiming Force Majeure
16.1.6 Extension Due to Force Majeure

In the event that the Construction Completion Date is
delayed due to an event of Force Majeure, and or the
Concessionaire is unable to perform its obligations during
the Concession Period, the Grantor agree to extend the
Construction Completion Date and or the Concession
Period by such period that the Force Majeure subsists.

— e wa

n case of Force Majeure, each party shall cover its own
costs resulting from the Force Majeure,

16.1.8 Duty to Mitigate and Resume

The parties in consultation with each other shall use
reasonable efforts to mitigate the effects of any Force
Majeure event. The party claiming Force Majeure shall
resume the performance of its obligations under this
Agreement as soon as practicable after the Force Majeure
no longer exists.

16.1.9 Continuing Force Majeure

If any event of Force Majeure continues for longer than 3
months, the Concessionaire and the Grantor shall enter
into discussions in order to agree on a mutually satisfactory
solution. If the Concessionaire and the Grantor fail to reach
a mutually satisfactory solution within 30 days of the
commencement of such discussions, the provisions of
Article 22.3 shall apply prior to either party issuing a Notice
of Intention to Terminate this Agreement.

In the event that this Agreement is terminated as a resuylt of
the Concessionaire's inability to perform its obligations
hereunder due to a continuing Force Majeure, and or the
Independent Engineer or the Panel of Experts, as the case
may be, certifies that restoration is not feasible, or the
Concessionaire and the Grantor are unable to agree on
terms on which to continue this Agreement, the Grantor
shall pay the Concessionaire such sums of money that
aggregate the Concessionaire’s investment in the Project
and subject 1o any claims of the Grantor or tha of Lenders
determinable by the Independent Engineer or the Panel of
Experts within 30 days from the date the Notice of
Terminaticn is issued, depending on the nature of the
Force Majeure and the fength of time that it continues
unabated.
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16.1.10 Force Majeure and Insurance

To the extent that the consequences of an event of Force
Majeure relied upon by the Concessionaire fall within the
terms of the insurance cover required by Article 15.12 the
Concessionaire shall forthwith make the appropriate claims
thereunder and shall apply the proceeds as required by
Article 15.12.6.

16.1.11 Damage to the Port Terminal

If an event of Force Majeure causes |
the Construction Works or the Port Terminal and such
damage is either not within the terms of the insurance
cover required by Article 15.12 or the insurance proceeds
available are less than 50 percent of the total costs of
repairing such damage, the Concessionaire shall not be
obliged to complete or cause to be completed, the
construction or repair of the Port Terminal unless the
Independent Engineer certifies that the repair is feasible
and the parties agree on a solution that will allow the
Concessionaire to recover the costs of the additional Works
necessary together with a reasonable return on its
investment over the remainder of tHe Concession Period.

il A +
material dam t

16.1.12 Force Majeure and the Independent Engineer

Upon the occurrence of such Force Majeure, the parties
shall promptly obtain the opinion of the Independent
Engineer as to whether such repair is feasible and shall
enter into discussions to reach a mutually satisfactory
agreement. If the Concessionaire and the Grantor fail to
reach a mutually satisfactory solution within 30 days of the
commencement of such discussions, the provisions of
Article 22 shall apply, prior to either party issuing a Notice
of Intention to Terminate this Agreement,

. 16.2 Rights to Documents

16.2.1 The Grantor Documents

Documents and computer programs provided by the
Grantor {or representatives and agents of the Grantor) to
the Concessionaire, or which are developed mainly on the
basis of such documents and computer programs, shall be
the property of the Grantor. The same shall apply to all
copies of such documents and computer programs. Such
documents, computer programs or copies thereof shall not
be used by the Concessionaire other than for the purposes
of the Project. Such documents, computer programs or

61

LN



16.3

16.4

copies thereof shall be returned to the Grantor at the expiry
of the Concession Period, unless otherwise agreed upon
between the Grantor and the Concessionaire.

16.2.2 Concessionaire Documents

Documents and computer programs provided by the
Concessionaire, or which are developed mainly on the
basis of such documents and computer programs, shall be
the property of the Concessionaire. The same shall apply to
all copies of such documents and computer proarams.
Such documents and computer programs or copies thereof
-shall not be used by the Grantor other than for the
purposes of the Project. The Grantor or any person
designated by the Grantor shall be entitled to copies of, and
a fully paid, royalty-free license to use, such documents,
computier program and copies only in connection with the
operation and maintenance of the Pord Terminal after
transfer of the Port Terminal to the Grantor or such person
designated by the Grantor in accordance with the
provisions of Article 13.6.

16.2.3 Compliance

The parties shall ensure that all those who have access to
such documents, computer programs and copies thereof
shall comply with the provisions of this Article 16.2 and with
the confidentiality pravisions of Article 16.3.

Confidentiality

All information and documents (whether financial, technical or
otherwise) obtained by either party or its employees, contractors,
consultants or agents which are not published or otherwise
publicly available shall be kept confidential and not disclosed to
third parties or the public for a period of five (5) years from the
last day of the Concession Period without the prior written
approval of the other party except as required by law of the
Federal Republic of Nigeria. This prohibition shall not prevent
either party, with the consent of the other, from issuing press
releases containing non-sensitive information in relation to the
progress of the Project. This covenant shall survive termination of
this Agreement.

Obligation to Co-operate

The parties shall mutuaily cooperate with each other in order to
achieve the objectives of this Agreement. Whenever a consent or
approval is required by one party from the other pary, such
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to the Concessionaire, and

b. it shall not knowingly permit any work related to the
Project to be contracted to any of its officials or
employees, or any member of the immediate family
{spouse, parent, child or sibling) of any such official
or employee, who is directly or indirectly involved in
contract awards or supervisicn of the Project or to
any caompany or enterprise in which any of such
persons is an executive officer or substantial owner
wilhiout the prior written consent of the Grantor after
full disclosure of the relavant facts.

REMEDIES FOR BREACH OF CONTRACT

ARTICLE 17
TERMINATION

17.1 Termination by the Grantor

Each of the following, 1o the extent it is not caused by a Default of
the Grantor or by Force Majeure, shall, if not cured within the time
period permitted (if any), be a Concessionaire Event of Default
and shall entitle the Grantor to issue a Notice of Intention io
Terminate immediately:

(@)

the Concessionaire fails to pay the royalties and
concession fees as required under Article 2 and Annex E
and does not effect the payment or deposit same in an
escrow account within fifteen days of receipt of a demand
notice from the Grantor;

the Concessionaire abandons or is deemed to have
abandoned the construction of the Port Terminal as
provided in Articles 9.5 and 9.6;

the Concessionaire or the O&M Contractor (if any)
abandons the operation of the Port Terminal for a period of
seven consecutive. (7) days without the prior written
consent of the Grantor;

the Concessionaire fails to provide the Maintenance Bond
as required under Article 10.4;

the Concessionaire goes into liquidation or becomes
insolvent under the laws of the Federal Republic of Nigeria;

a receiver or receiver/manager is appointed for any of the
assets of the Concessionaire or, under a judicial order,
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17.2

execution is levied against the assets “of the
Concessionaire to the extent that the Concessionaire’s is
prevented or unnable to operate the Port Terminal for a
period of 30 days;

any representation or warranty made by the
Concessionaire in Article 3 proves to have been materially
incorrect when made such that the Concessionaire’s ability
to perform its obligations under this Agreement is materially
adversely affected:;

any failure of the Concessionaire to manage, operate and

-maintain the Port Terminal in accordance with this

Agreefment which substantially adversely affects the service
provided by the Grantor, directly or through the Grantor, to
Users of the Port Terminal and the Concessionaire has
failed to remedy such failure within 30 days of receipt of
written notice from the Grantor; or

failure of the Concessionaire to perform any other of its
obligations under this Agreement amounting to a material
breach of this Agreement and the Concessionaire fails to
remedy such breach within thirty (30) days of receipt of
written notice from the Grantor specifying such breach and
requiring the Concessionaire to remedy the same.

Termination by the Concessionaire

Each of the following, to the extent it is not caused by a Default of

the Concessionaire or Force Majeure, shall, if not cured within the:

time period permitted (if any), be a Grantor Event of Default and
shail entitle the Concessionaire to issue a Notice of Intention to
Terminate immediately:

a. any representation or warranty made by the Grantor in

Article 3 proves to have been materially incorrect when
made such that the Grantor's ability to perform its
obligations under this Agreement is materially adversely
affected; or

- the failure of the Grantor to perform any other of its

obligations under this Agreement which amounts to a
material breach of this Agreement and the Grantor fails to
remedy such material breach within thirty {30) days of
receipt of written notice from the Concessionaire specifying
such breach and requiring the Grantor to remedy the same.
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17.3 Notice of Intentio;l- to Terminate and Notice of Teﬁnination

17.3.1

Notice of Intention to Terminate

Any notice of intention to terminate shall specify, in
reasonable detail, the Concessionaire Event of Defauilt or
the Grantor Event of Default {as the case may be) giving
rse to such notice (each a “Notice of Intention to
Terminate”). The party issuing a Notice of Intention to
Terminate to the other party shall at the same time deliver a
copy to the Facility Agent. Following the Issuing of a Notice
of Intention to Terminate the parties shall consult for a

-period (the “Consultation Period”) of.

in the case of the Concessionaire’s failure to bring about
the Final Completion Date of the Port Terminal within sixty
(60) days of the Target Preliminary Completion Date (as
such date may be extended in accordance with Article
7.10.2), twenty-one (21) days provided that, during this
period, the Concessionaire continues to use all reasonable
efforts to procure Final Completion of the Port Terminal as
promptly as possible; and

in all other cases, seven (7) days, or such longer period as
the parties may agree in writing as to what steps shall be
taken with a view to preventing termination of this
Agreement. If the Concessionaire and the Grantor do agree
on such sleps to be taken and/or the Concessionaire or the
Grantor (as the case may be) remedies the Event of
Default within the relevant Consultation Period or such
longer period as may be agreed by the parties, then the
Notice of Intention to Terminate shall immediately and
automatically cease to have any effect,

17.3.2 Notice of Termination

Subject to Article 17.4, upon expiration of the Consultation
Period and unless

a. the parties shail have agreed otherwise: or

b. the failure giving rise to the Notice of Intention 1o
Terminate has been remedied,  the party having
given the Notice of Intention to Terminate may
terminate this Agreement by delivering a notice to
this effect to the other party and the Facility Agent (a
“Notice of Termination”), whereupen this Agreement
shall immediately terminate.
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17.4 Rights of the Grantor

17.4.1 the Grantor’s (or any person designated by the
Grantor’s} Right to Qperate the Port Terminal

a. Upon the occurrence and continuance of a Concessionaire
Event of Default which malerially adversely affects the
Concessionaire’s ability to operate and maintain the Port
Terminal in accordance with this Agreement and unless a
Notice of Termination is issued, the Grantor or any person
designated by the Grantor shall have the right, but under no
circumstance the obligation, 1o take over the operation of
the Port Terminal in place of the Concessionaire in order to
continue the operation of the Port Terminal or compleie any
necessary repairs so as to assure uninterrupted availability
of the Port Terminal for the use of the public,

b. In the event of the Grantor taking the step set out in
paragraph  (a) above, the Concessionaire hereby
undertakes to cooperate with the Grantor or any person
designated by the Grantor;

c. in no event shall the Grantor's election to operate the Port
Terminal be deemed to be a transfer of the
Concessionaire’s obligations under this Agreement:

d. during any period when the Grantor or any person
designated by the Grantor is operating the Port Terminal,
the Concessionaire shall not be liable to pay for the
operating costs incurred by the Grantor or any person
designated by the Grantor after the date when the Grantor
or any person designated by the Grantor tock over the
operation of the Port Terminal. The Grantor shall not be
liable to make any payment to the Concessionaire after the
occurrence of a Concessionaire Event of Default until the
same is remedied by the Concessionaire, and the
Concessionaire has resumed or assumed the operation of
the Port Terminal; and

e. the Grantor shall have the right at any time to withdraw
from the operation of the Port Terminal in which case the
Concessionaire shall resume fuil operational responsibility
therefore until either party issues a Notice of Termination.

17.4.2 The Grantor's Right to Terminate at any time after
the issuance of the Notice of Intention to
Terminate ;

The Grantor may, at any time after thé issue by it of a
Notice of Intention to Terminate following a Concessionaire
Event of Default, terminate this Agreement by issuing a
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Notice of Termination, provided that it pays to the
Concessionaire an amount to be mutually agreed by the
parties being an amount equivalent to the market value of
the Port Terminal discounted by any part of the Concession
Period already spent and the Concessionaire's reasonabie
profil.

- 17.5 Consequences of Termination in General
17.5.1 End of Rights and Obligations

Upon termination of this Agreement, the parties shall have
no further obligations hereunder subject to any rights and
obligations which accrued prior to the termination and those
which expressly survive termination or relate to dispute
resolution.

17.5.2 Transfer of Rights and Assets
Forthwith on termination of this Agreement —

a. the Concessionaire shall relinguish any Right to Use,
possess or have access to the Site or the Rights of
Way, except the parts thereof over which it might
have a subsisting leasehold interest;

b. if termination occurs prior to Construction
Completion, the Concessionaire shall transfer to the
Grantor such parts of the Construction Works that
have been completed and such materials on the Site
necessary for the purposes of completing the
Construction Works at a value to be mutually agreed
by the Parties discounted by the cost of awarding a
new Contract.

c. if the Grantor so elects, Grantor may purchase from
the Concessionaire at its book value, assets,
materials, plant, machinery, equipment, vehicles,
spare parts and other movable property procured by
the Concessionaire in  connection with the
Construction Works or the operation of the Port
Terminal; and

d. the Concessionaire shall deliver to the Grantor all as-
buift drawings, cperation and maintenance manuals
and quality assurance manuals relating 1o the Port
Terminal.

17.5.3 Compensation Payments

Any compensation amount payable by the Grantor to the
Concessionaire shall be payable at least 30 days after the
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date of termination of this Agreement; or atter the amount
of the compensation has been agreed or determined,
where this Agreement is continuing.

Liability and Indemnification

The parties hereto undertake and agree to hold harmless and
indemnify each other in full from and against all liabilities,
damages, losses and expenses incurred as a consequence of
third party claims, 1o the extent that a third party claim is not
caused by ihe negligence, defauit or omission ot a party hereto in
the performance of its obligations under this Agreernent.

Use of Certain Insurance Proceeds

Whenever this Agreement is terminated pursuant to Article
16.1.11 following a Force Majeure, and the Grantor is obiigated to
pay compensation to the Concessionaire pursuant to Aricle
17.5.3 and insurance proceeds are available in connection with
the insurance policies to which the Concessionaire is entitled or
should be entitled pursuant to this Agreement with respect to the
Port Terminal, such proceeds shall, if not used to effect a
restoration or make repairs to the Port Terminal, be used to pay
the following items in the following order of priority:

a. to the payment of all indebtedness secured by the Lenders:

b. to reduce the compensation amount, if any, payable by the
Grantor to the Concessionaire.

c. to the Concessionaire

Other Remedies

The right of a party to terminate this Agreement, as provided
herein, does not preclude that party from exercising other
remedies thal are provided herein or are available at law.
Remedies are cumulative, and.the exercise of, or failure to
exercise, one or more remedies by a party shall not fimit or
preclude the exercise of, or constilute a waiver of, other remedies
by that party.

Survival

The provisions of this Article 17 shall survive the termination of
this Agreement.
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ARTILCE 18
COMPENSATION FOR BREACH OF THIS
AGREEMENT

Compensation

Subject {o the other provisions of this Agreement, each party shall
be enlitled to compensation, payable by the pary breaching this
Agreement, for any loss, costs and expenses which 2 parly has
suffered as a result of this Agreement not being observed in
whole or in part by the party breaching this Agreement.

Exemptions

A party shall not be liable for a failure to perform any of its
obligations if it proves that the failure was due to Force Majeure in
accordance with Article 16 or to any other event as to which the
aggrieved party bears the risk.

Measures to Mitigate the Loss

A party suffering or threatened with loss as a result of a breach of
this Agreement by the other party shall take such actions as are
reasonable to mitigate or minimize the loss resulting from the
breach. If a party fails to take such measures, the party in breach
may claim a reduction in the compensation in the amount by
which such loss should have been mitigated or minimized.

The aggrieved party shall be entitled to recover any expenses
reasonably incurred in attempting to mitigate or minimize such
loss from the other party.

Loss Due in Part to the Aggrieved Party

Where the loss is due in parl to an act or omission of the
aggrieved party or to another event as to which the aggrieved
party bears the risk, the amount of compensation shall be
reduced to the extent that these factors have contributed to the
loss.

No Consequential Damages

Unless otherwise provided in this Agreement, neither party shall
be liable to the other party for any indirect, special, incidental,
consequential or punitive damages with respect to any claim
arising out of, under or in connection with this Agreernent,
whether based upon contract, tort including negligence, strict
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18.6

19.1

19.2

19.3

19.4

iiability or otherwise unless a party’s behaviour amounts to Gross
Misconduct.

Remedies Cumulative

Nothing in this Article 18 shall prevent either party from exercising
any other remedy provided in this Agreement or available at law.

ARTICLE 19

| 4]

Cross Indemnity

Each party shall indemnify, defend and hold harmless the other
party from and against all liabilities, damages, losses, expenses
and claims of any nature whatsoever for death, personal injury
and for damage to or loss of any property arising out of in any
way connected with the indemnifying party's Default in the
performance of this Agreement except to the extent that such
death, personal injury, damage or loss is attributable to a
negligent or intentional act or omission of the party seeking to be
indemnified.

Environmental Contamination

The Concessionaire shall be liable for, and shall defend,
indemnify and hold the Grantor harmless from and against, all
liabilities, damages, losses, expenses and claims from
Environmental Contamination caused by the construction,
operation and maintenance of ihe Project, except when such
liabilities, damages, losses, expenses or claims are solely
attributable to the Default of the Grantor.

Survival of Obligations

The obligations of the parties under Articles 19.1 and 19.2 shall
survive the expiration or termination of this Agreement in respect
of any act, omission, deed, matter or thing happening before such
expiration or termination.

Joint Responsibility

Except as otherwise provided in this Agreement, in the event that
any loss or damage referred to in Article 19.1 and 19.2 is caused
only in part by the Default of the Grantor and in part by the
Default of the Concessionaire, each party shall; be liable to the
other only in proportion to its relative degree of res ponsibility,
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19.5 Defence of Claims

The party entitled to indemnification in respect of any claim
brought against it shall promptly give notice {o the other party that
such claim has been brought. The indemnifying party may give
notice to the other party accepting liability to indemnify and giving
reasonable instructions as to how and by which party the claim is
to be defended. Until receipt of such notice the indemnified party
may take ali reasonable steps in defence of the claim. Upon
receipt of such notice, if any, the indemnified party shall follow the -

instructions given by the indeminifying party.

VIl._ ASSIGNMENT AND APPROVAL OF CONTRACTS
ARTICLE 20
ASSIGNMENT OF THE AGREEMENT

20.1 Assignment by the Grantor

The Grantor shall not assign or transfer all or any part of its rights
or obligations under this Agreement without the prior written
consent of the Concessionaire and the Facility Agent.

It is hereby declared that this Article 20.1 shall not prevent the
Grantor from merging or consolidating  with any cother
governmental ministry, parastatal, department, authority or
agency of the Federal Republic of Nigeria or any administrative
subdivision of the Federal Republic of Nigeria provided that the
surviving entity —

a. is demonstrably of equal financial strength; and

b. has the capability and authority to assume all rights,
obligations and responsibilities assumed by the Grantor:
and

C. assumes and becomes fully liable to perform the Grantor's
obligations under this Agreement.

20.2 Assignment by the Concessionaire

a. The Concessionaire shall not, without the prior written consent of
the Grantor, transfer all, or any of its obligations under this
Agreement.

b. It is hereby declared that for the purpose of arranging financing
for the Project, the Concessionaire shall have the right to assign
to the Lenders its rights and interests under or pursuant to this
Agreement and any other agreement pertaining to or in respect of
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211

21.2

21.3

-

the Project and to create a security intérést for the benefit of the

Lenders in such rights and interests and to create a security
interest in favour of the Lenders in relation to the Port Terminal,
the Site, the moveable, immovable and intellectual property of the
Concessionaire, the revenues of the Concessionaire and any
other rights of the Concessionaire (including rights in relation to
its bank accounts).

. The Concessionaire shall not create or allow to be created any

other security interest, lien, rortgage or encumbrance in respect
of its iighis and inferests under this Agreement or any other
Project Document or in the Port Terminal without the prior written
consent of the Grantor.

ARTICLE 21
APPROVAL OF CONTRACTS

Approval of Contracts

The Concessionaire shall not enter info any contract or
commitment whatsoever requiring payments or granting any right
in relation with the Project which may produce any effect after the
end of the Concession Period, without the prior written approval
of the Grantor. Change and amendment to contracts approved by

the Grantor shall be similarly subject to the Grantor's prior written
approval.

Approval Procedure

The Concessionaire's request for approval of contracts shall
include relevant information on the proposed contractors, the
subject matter of the contract, the draft of the proposed contract,
the method applied for selecting the proposed contractor and the
use of Nigerian labour, service and goods in accordance with
Articles 158 and 159. The Grantor shall notify  the
Concessionaire of its decision within, thity (30) days after its
receipt of the Concessionaire’s request. If the Grantor fails to act

within such thirty (30} day period, the request shall be deemed to
be approvad.

Effect of Contract Approval

Approval by the Grantor of a contract shall rot relieve the

Concessionaire from any obligation or hability under this
Agreement.
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VIli. DISPUTE RESOLUTION
ARTICLE 22
DISPUTE RESOLUTION

221 Co-ordinating Committee

22.1.1 Composition and Tenure of Co-ordinating
Committee

Within  thirty (30} days after the Construction
Commencement Date the parties shall establish a Co-
ordinating Committee comprising three (3) representatives
of the Concessionaire and three (3) representatives of the
Grantor. Either party may remove or replace any of its Co-
ordinating Committee members at any time upon giving
notice to the other party. The Co-ordinating Committee
shall develop procedures for the holding of meetings, the
keeping of minutes of meetings and the appointment and
operation of subcommittees if necessary. The first
chairman of the Co-ordinating Commitiee shall be
appointed by the Grantor. The chairman of the Committee
shall then rotate every three (3) months between the
parties. Decisions of the Co-ordinating Committee shall
require the unanimous approval of all the members of the
Co-ordinating Committee.

22.1.2 Functions of the Co-ordinating Committee

The Co-ordinating Committee shall be responsible for
resolving disputes in  accordance with Article 22.2
concerning, but not limited to, the construction,
commissioning, operation and maintenance of the Port
 Terminal. These matters shall include:

a. the coordination of the respective programs and
procedures of the parties for the construction,
commissioning and operation of the Fort Terminal:

b. the discussion of the steps to be taken on the
occurrence  of Force Majeure affecting  the
construction, commissioning and operation of the
Port Terminal;

c. safety matters affecting the Port Terminal by the
parties or their agents;

d. appointment of the Panel of Experts for the resolution
of disputes under this Agreement.
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e. review and revision, subject to the Grantors
approval, of safety schemes: and

f. any other matter mutually agreed to by the parties. Cﬁmgé,ré
22.1.3 Decisions of members of Co-ordinating
Committee

The parties shall instruct their representatives on the Co-
ordinating Committee to act in good faith in dealing with
matters considered by the Co-ordinating Committes. The
Concessionaire shall use reasonable efforts o incutpuiate
decisions of the Co-ordinating Committee in the operation
and maintenance of the Port Terminal. Actions taken in
conformance with the decision of the Co-ordinating
Committee must also comply with the terms of this
Agreement.

22.1.4 Best efforts of Co-ordinating Committee

The Coiordinating Committee shall use its best efforts to
resolve disputes in accordance with the procedures
established in Article 22.2.

22.1.5 Cost of Co-ordinating Committee

Relevant costs of the Co-ordinating Committee (except the
salaries of the representatives of the Grantor) shall be
borne by the Concessionaire.

22.1.6 Limitation on decisions of Co-ordinating
Committee

The decisions of the Co-ordinating Committee shall not
refease either party from any of its obligations under this
Agreement or impair the rights of the parties under this
Agreement.

22.2 Amicable Settlement by the Co-ardinating Committee

In the event that any dispute, controversy or claim arises between
the parties out of under or in connection with this Agreement or in
the interpretation of any of its provisions, including any question
regarding its existence, validity or termination, the Co-ordinating
Committee shail meet promptly on the request of any member
thereof, in an effort to resolve such dispute, controversy or claim
by discussion. All such disputes shall be amicably settled through
discussion between the representatives of the Co-ordinating
Commiltee and the unanimous decision of the Co-ordinating
Committee shall be binding upon the parties. In the event that a
settlement is not reached pursuant to this Article 22.2 within thirty
(30) days of the said request then the provisions of Article 22 3
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22.3

shall apply.

Mediation by Pane! of Experts
22.3.1 Appointment

In the event that the parties are unable to resolve a dispute,
controversy or claim in accordance with Article 22.2 then either
party may refer the dispute, controversy or claim tc a Panel of
Experts to be appointed by a unanimous decision of the Co-
ordinating Committee. If. the Co-ordinating Committee hag not
reached a unanimous decision within fifteen (15) days of the
iIssue of a notice of intention to refer to a Panel of Experts, the
parties shall either agree on the appointment of one person to act
as expert or, failing agreement, appoint one expert each and
those experts shall, within seven (7) days of their appointment,
designate a third person to act also as expert.

In order to ease the process of appointment of expert agreeable
to all parties the Coordinating Committee shall select and keep up
to date at all times a list of experts who, in principle, are
agreeable to both parties to act as a third expert.

22.3.2 Statement of Claim

The party who initially issued the notice of intention to refer the
matier to the Panel of Experts shall submit to the Fanel of Experts
and to the other party the following written documents —

a. a description of the dispute;

b. a statement of that party’s position; and

c. copies of relevant documentary evidence in support.
22.3.3 Reply

Within ten (10) days of receipt of the above .documents, the other
party shail submit —

a. a description of the dispute as perceived by that party;

b. a statement of that party's position; and .

c. copies of relevant documentary evidence in support
22.3.4 Further Evidence

The Panel of Experts may call for such further documentary
evidence and/or interview such persons as they deem necessary
in order to reach their decision.

22.3.5 Decision

The Panel of Experts shall reach a majority decision and give
notice to the parties of their decision within thirty {30) days of
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22.4

22.3.3. The decision of the Panel of Experts shall be binding
unless one party issues a notice of intention within thirty (30) days
of the decision to refer the matter to arbitration in accordance with
Aricle 22.4. In such case the Panel of Experts decision shall
remain binding until final resolution by the arbitration or until an
interim decision of the arbitration tribunal reversing or amending
the Panel of Experts’ decision.

22.3.6 Costs

The costs of engaging the Panel of Experts shall be borne equally
by the parties, and each party bear its own costs of preparing the
materials for and making presentations to the Panel of Experts.

Arbitration
22.4.1 Resolution of Disputes by Arbitration

In the event that the parties are unable to resoive any dispute,
controversy, or claim in accordance with Article 22.2 or 22.3 and
in case of challenge to any decision of the Panel of Experts under
Article 22.3.5, or in case of any other dispute whatsover under
this Agreement, such dispute, controversy or claim shall be finally
settled by arbitration in accordance with the Rules for Arbitration
of the Regional Centre for International Commercial Arbitration,
Lagos.

22.4.2 Place of Arbitration

The Piace of arbitration shall be London or any country mutually
agreed by the parties

22.4.3 Language of Arbitration

The request for arbitration, the answer to the request, the terms of
reference, any written submissions, any orders and rulings shall
be in English and, if oral hearings take place, English shall be the
language to be used in the hearings.

22.4.4 Appointment of Arbitration Pane!

The Arbitration Panel shall consist of three Arbitrators, each party
appointing an Arbitrator while the two appointed Arbitrators shall
appoint the third Arbitrator who shall be the Chairman. In the
event of the two Arbitralors not being able to agree on the
appointment of the third Arbitrator, they shall apply to the the
Regional Centre for international Commercial Arbitration, Lagos,

who shall appoint the third Arbitrator, to adjudicate on the dispute.

22.4.5 Procedure of Arbitration

The procedure to be followed within the arbitration, incfuding the
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22.5

22.6

22.7

B

the rules of evidence which are to apply shall be in accordance
with Rules for Arbitration of the Regional Centre for International
Commercial Arbitration, LLagos.

Multiparty Dispute Resolution — Consolidation of Arbitration
Proceedings

The parties shall agree 1o join any dispute resolution procedure
under this Agreement with any other dispute resolution procedure
pending in respect of any othe Project Document relating to
subsianiiaily the same maiter, subject to the terms of the
arbitration provisions in respect of any dispute that has been
referred to arbitration.

Performance During Dispute Resolution

Pending the submission of a dispute, controversy or claim to the
Co-ordinating Committee, the Panel of Experts and/or arbitration
and thereafter until the final decisions of the Panel of Experts
and/or the arbitration tribunal, the parties shall continuz to
perform all of their obligations under this Agreement and shalil
benefit from all their rights without prejudice to a final adjustment
in accordance with such decision,

Survival

The dispute resolution provisions contained in this Article 22 shall
survive the termination of this Agreement.

IX. MISCELLANEOQUS
ARTICLE 23

CONTRACT DOCUMENTS AND ENTIRE AGREEMENT

231

23.2

Contract Documents

This Agreement includes Annexes A to G and the Technical
Designs, Drawings and Specifications, each of which shall be
deemed to be incorporated herein.

Entire Agreement

This Agreement constitutes the entire understanding between the
parties regarding the Project and supersedes all previous written
and oral representations, agreements or arrangements regarding
the Project.
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22.5

22.6

227

EE S

the rules of evidence which are to apply shall be in accordance
with Rules for Arbitration of the Regional Centre for International

Commercial Arbitration, Lagos.

Multiparty Dispute Resolution — Consolidation of Arbitration
Proceedings

The parties shall agree to join any dispute resotution procedure
under this Agreement with any other dispute resolution procedure
pending in respect of any othe Project Document relating to
substantially the same matter, subject to the terms of the
arbifration provisions in respect of any dispute that has been
referred to arbitration.

Performance During Dispute Resolution

Pending the submission of a dispute, controversy or claim to the
Co-ordinating Committee, the Panel of Experis and/or arbitration
and thereafter until the final decisions of the Panel of Experis
and/or the arbitration tribunal, the parties shall continue to
perform all of their obligations under this. Agreement and shall
benefit from all their rights without prejudice to a final adjustment
in accordance with such decision.

Survival

The dispute resolution provisions contained in this Article 22 shall
survive the termination of this Agreement.

IX. MISCELLANEOQUS
ARTICLE 23

CONTRACT DOCUMENTS AND ENTIRE AGREEMENT

231

23.2

Contract Documents

This Agreement includes Annexes A to G and the Technical
Designs, Drawings and Specifications, each of which shall be
deemed 1o be incorporated herein.

Entire Agreement

This Agreement constitutes the entire understanding between the
parties regarding the Project and supersedes all previous written
and oral representations, agreements or arrangements regarding
the Project.
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Amendments and Variations

Any amendment, addition or variation to this Agreement shall be
valid and binding only if in writing and only if signed by the
authorised representatives of hoth parties.

Separability

If any part or paris of this Agreement shall be declared invalid by
any competent arbitration tribunal or court, the other parts shali
remain valid and enforceable.

ARTICLE 24
MISCELLANEOUS

Several Obligations

The duties, obligations and liabilities of the parties under this
Agreement are intended to be several and not joint or collective.
Nothing contained in this Agreement shall be construed to create
an association, trust, partnership or joint venture -among the
parties. Each party shall be liable individually and severally for its
own obligations under this Agreement.

Notices

Unless otherwise stated, notices to be -given under this

Agreement shall be in writing and shall be given Sy hand delivery,

recognized courier, mail, telex or facsimile transmission and
delivered or transmitted to the parties at their respective
addresses set forth below:

The Grantor:
The Managing Director
Nigerian Ports Authority
26/28, Marina
"Lagos

The Concessionaire:
17, Burma Road
Apapa - Lagos
l.agos
Attention: The Managing Director
Fax No. 01-5453435; 5873805
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234

23.5

23.5

Or such other address, telex number or facsimile number as may

be notified by that party to the other party from time to time, and
shall be deemed to have been made or delivered —

a. in the case of any communication made by letter, when
delivered by hand by recognized international courier or by
mail (registered, return receipt requested) at thal address
and

. in the case of any communication made by telex or
facsimile, when transmitted properly addressed to such
telex number or facsimile number.

¢. In case that party changes its address and/or attention, it

shall notify the other party in writing prior to adoption of the

new address and/or attention.

Costs and Expenses

Unless otherwise provided for in this Agreement or otherwise
agreed by the parties, each party shall bear its own costs incurred
in connection with the negotiation, completion and performance of
this Agreement. ‘

Non-waiver

None of the provisions of this Agreement shali be deemed waived
by either party except when such waiver is given in writing. The
failure by either party 1o insist upon strict performance of any of
the provisions of this Agreement or to take advantage of any of its
rights under this Agreement shall not be construed as a waiver of
any such provisions or the relinquishment of any such rights for
the future.

Waiver of Sovereign Immunity

To the extent that the Grantor may claim for itself or its assets or
revenues immunity from suit, execution, attachment or other legal
process, the Grantor agrees not to claim and hereby irrevocably
waives such immunity.

Governing Law

This Agreement shall be governed by and construed in
accordance with the faws of the Federal Republic of Nigeria.

IN WITNESS WHEREOF, the pariies, intending to be legally bound,

have caused this Agreement to be signed by their duly authorised
representatives on the dates first above written.
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THE COMMON SEAL OF THE GRANTOR,
NIGERIAN PORTS AUTHORITY

Was hereunto affixed in the presence of:

S

HON MINISTER OF T5AN§ORT & CHAIRMAN OF THE GRANTOR

\\’.
MANAGING DIRECTOR SECRETARY

THE COMMON SEAL OF THE CONCESSIONAIRE
PORTS AND TERMINAL MULTISERVICES LIMITED
was hereunto affixed in the presence of:

c AIRMANI DIRECTOR SECRETARY

\—‘..
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ANNEX A

PROJECT SCOPE OF WORKS

- Construction of a 'new’ berth, Berth 11, of about 230 meters in length
along Tin Can Island.

Dredging of the berth and the access way 1o 11 Mt. drafts,

Construction of stacking area on the land of the existing estate and
extend it by sand filling from the present shoreline to the new quay
apron.

Acquisition of the -existing 1979 pre-fab construction village housing
estate at full commercial value in the sum of over N500 million with a
view to converting same to the approved RoRo port infrastructure, i.e.
parking area, office block, documentation buiiding, etc.

Development and upgrading of the whole area known as Loop (Satellite
Car Park).

Construction of a link {overhead/underpass) between the new terminal
and the loop. :

Electrical works: Build a power station. Rehabilitate existing lighting.
Install lighting in the new areas developed. Install power points for
refrigerated containers.

Develop an efficient, fully computerized administration block to house
Terminal Releasing, Ship Agencies Releasing, Customs and banks all
working all to be connected through and INTRANET to achieve the
targeted 24 hours releasing of cargo set by the Ministry of Transport but
not so far achieved with the objective of creating an intranet linking all
parties involved in the releasing process. Demolish all redundant low-
rise buildings in the operational areas, to maximise cargo storage space
and exclude human traffic from operational areas by concentrating all
functions in the new administration block. This will also help to achieve
the IMO standard of Port Security.
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ANNEX B

OPERATION AND MAINTENANCE BOND

POLICY NO.

Brief description of Contract: Construction of Berth 11, Tin Can
Island Port, Apapa, Lagos (referred to as “the Port Terminal™).

Name and ‘address of Beneficiary: FEDERAL GOVERNMENT OF
NIGERIA and the NIGERIA PORTS AUTHORITY {(together with its
successor-in-title and assigns, referred to in the Concession Agreement
as “the Grantor”).

BY THIS BOND, We PORTS AND TERMINAL MULTISERVICES
LIMITED (Concessionaire under the Concession Agreement) as
Principal and INSURANCE COMPANY LIMITED
whose office is at , @s Guarantor are irrevocably held and
firmly bound to the Beneficiary in the total amount of 1JS$3,000,000.00
{three million United States Dollars) (the "Bond Amount”) for the due
performance of the Principal's construction obligations under the
Agreement. The Bond shall be released upon six (6) months after the
Transfer Date under the Concession Agreement (the “Expiry Date”.

All or so much of the Bond as shall remain outstanding shail be
released upaon the earlier of-

a. twelve (12) months after the Transfer Date of the Port Terminal,
and

b. twelve (12) months after the termination of this Agreement sfter
deduction of any compensation due to the Grantor from the
Concessionaire in respect of any liability of the Concessionaire
under the Concession Agreement arising on or prior to such
termination.

The Bond shall become effective on the commencement of the
Concession Period as defined in the Concession Agreement.

We hereby undertake to pay to you any sum or sums not exceeding in
aggregate US$3,000,000.00 (three million United States Dollars) on
receipt by us in this office of your first demand on us in writing, the
signature appearing thereon to be duly authenticated by your bankers,
complying with all the requirements hereof, quoting our above
Guarantee Number and stating:

1. the amount payable, and
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2. that the Concessionaire has failed to perform the terms of the
said Concession Agreement. -

However, the total liability of the Guarantor shall not exceed the Bond
amount and the Bond amount shall reduce pro-rata with the quantum of
construction work performed by the Principal.

The obligations and liabilities of the Guarantor shall not be discharged
by any allowance of time or other indulgence whatsoever by the
Beneficiary to the Principal, or by any variation or suspension of the
works to be executed under the Goncession Agreement, or by any
amendments to the Concession Agreement or to the constitution of the
Principal or the Beneficiary or by any other matter, whether with or
without the knowledge or consent of the Guarantor.

Any claim under this Bond must be received by the Guarantor on or
before (the "Expiry Date”), when this Bond shall exgire and shall be
returned to the Guarantor.

The benefit of this Bond may be assigned subject to the provisions for
assignment to a lawful assignee of the Concession Agreement and
subject to the receipt by the Guarantor of evidence of such assignment,

This Bond shall be governed by the laws of the Federal Republic of
Nigeria.

Wherefore this Bond has been issued by the Principal and the
Guarantor on , 200 .

The Common Seal of the within named.
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ANNEX D

DETAILED PROJECT COST

Description of Works us

DOLLARS

Acquisition of housing estate 1,934,783

Construrction of Berth —11 18,801,937

Dredging of berth and access channel to 11 Mt Draft, 962,500

275,000 CBM @ USD 3.50 per CBM

sand filling reclaimed area between quay wali and 717,000

existing shoreline 75,000 CBM at NGN 1300 per CBM

Construction of new RORO multipurpose terminal and 9,462,785

development of foop

Provision for under passage connecting the terminals 380,000

Electrical Works and power generators 933,000

Plant and workshop. (see Encl. 1) 9,080,439

Office block 2600 Sq. m. @ US$ 320 per Sq. m. 832,000

Provision for communications equipment, networking, 750,000

computer hardware and software, office furniture efc.

(See Enci. 2)

Project Technical Supervisions for 18 months 1,275,000

Total development cost 41,129,444

Financial Costs 21,344 100

Total Project Cost: 62,473,544
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CONCESSION FEES AND ROYALTY PAYMENTS

STRUCTURE AND PROCEDURE

Part 1 Cargo dues (Tariff) Sharing Formula

Cargo Dues sharing from year 1 to 25
PERIOD YEAR CARGO DUES CARGO DUES
.- FROM (TARIFF) (TARIFF) SHARING
COMMENCEMENT SHARING FORMULA
OF OPERATIONS FORMULA CONCESSIONAIRE
GRANTOR % %
1tod : 17.5 82.5
6to 10 19.0 - 81.0
11t0 15 23.0 ‘ 77.0
16 to 20 27.0 73.0
211025 30.0 70.0
Part 2 Sharing Formula for Rent on Cargo:

PERIOD YEAR | CARGO DUES | CARGO DUES
FROM (TARIFF) | (TARIFF) SHARING
COMMENCEMENT SHARING FORMULA
OF OPERATIONS FORMULA | CONCESSIONAIRE
GRANTOR % %
1t0 5 15.0 85.0
610 10 17.5 82.5
11 to 15 20.0 80.0
1610 20 22.5 77.5
2110 25 25.0 - 75.0
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ANNEX F

PLANT, NETWORK, COMMUNICATION, OFFICE AND

OTHER REQUIREMENTS

PLANT REQUIREMENTS

On board OPS/Transfer

QTy Price/Eur Total/Eur
132 T Kalmar 3 250,000.00 750,000.00
32 T low mast 1 250,000.00| 250,000.00
12 T Kalmar for empties 2 180,000.00 360,000.00
5T forklift 2 40,000.00 80,000.00
Tugmaster with trailer 8 132,000.00 | 1,056,000.00
Container Receiving
Kalmar Reach Stacker 2 350,000.00 700,000.00
12 T for empties 2 180,000.00 360,000.00
32 T handler 1 250,000.00 250,000.00
Container delivery/Examination
Kalmar reach stacker 2 350,000.00 700,000.00
32 T handler 2 250,000.00 500,000.00
3.5 T forklift 2 20,000.00 40,000.00
RORO Traffic
Bobcat 4 25,000.00 | 100,000.00
Towing vehicles 4 25,006.00 100,000.00
88
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Van for drivers 3 12,000.00 36,000.00
7-T forklift 2 38,000.00 76,000.00
Car Park Operation

7 1 forklift 4 38,000.00 152,000.00
General Gears

20" spreader 2 5,000.00 10,000.00
40’ Spreader | 2 8,000.00 16,000.00
Kit of container slings 3 1,200.00 3,600.00
Provision for Workshop Tools 100,000.00 100,000.00
Assorted Slings 5,000.00 5,000.00
Low bed trailers : 4 18.000.00 72,000.00
Car lifting Slings 2 1,250.00 2,500.00
Truck lifting Slings 2 2,500.00 5,000.00
Car towing Slings 50 - 120.00 6,000.00
Truck towing Siing 10 250.00 2,500.00
Total FOB 5,732,600.00
Sea freight Average 10% 573,260.00
Customs Duty + VAT + Taxes + Clearing average 20% 1,261,172.00
Total provision for Plant - EUR 7,567,032.00
Tota! provision for Plant — USD (ROE 1.2) 9,080,438.40
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NETWORK, COMMUNICATION AND OFFICE

Price/US$ Total/US$
Description QTY

EDP and Server room

Main Server DL380 1 120,00.00 12,0C0.00
Back-up server ML350 1 35,00.00 3,500.00
Border Manager HP ML350 1 3,500.00 3,500.00
Router 1 1,800.00 1,800.00
%)/aSta Storage HP autoloader| 2 9,200.00 16,400.00
APC symmetra UPS 12 Kva 3 12,500.00 37,500.00
24 port switch — 4400 Layer 3| 4 1,600.00 6,400.00
— Standard '

Workstation 4 1,200.00 4,800.00
Printer HP 4 250.00 1,000.00

b
Network laser printer 1 3,200.00 3,200.00

, Cisco microwave bridge for| 3 4,200.00 12,600.00
! releasing gates

r Scanner 1 250.00 250.00

Notebook 2 1,500.00 3,000.00

| Accounts + Admin + Payroll

. Workstation 10 1,200.00 12,000.00
- Printers 10 250.00 2,500.00
Network laser printer 1 3,200.00 3,200.00
Releasing and
documentation
Workstation 20 | 1,200.00 18,000.00
Line printers OKI ML 280} 20 250.00 12,000.00
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| Printers
Network laser printer 1 3,200.00 3,200.00
Management
Workstation 10 1,200.00 12,000.00
Printers 10 250.00 2,500.00
Network laser printer 1 3,200.00 3,200.00
Operations and tally
Workstation | 5 900.00 4,500.00
Printers 5 250.00 1,000.00
Bar code readers 5 1,800.00 9,000.00
Customs
Workstation 4 900.00 3,600.00
Printers 4 250.00 1,000.00
Bank cashiers
Workstation 4 900.00 3,600.00
Line printers OKI ML280| 4 600.00 2,400.00
Printers
Software
Novel Netware 6 with 60 users 1 6,200.00 6,200.00
licenses
Novell Border Manager 1 1,150.00 1,150.00
Licenses
SAGE Finance and acct. 1 4 500.00 4 500.00
Sage Payroll 1 3,000.00 3,000.00
Microsoft office with 60 users 1 10,200.00 10,200.00
licenses
Container tracking and 1 150,000.00 150,000.00
releasing Software
Car tracking and releasing 1 150,000.00 150,000.00
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scftware

Bar code interface to network 1 2,500.00 2.500.00
Ship billing software 1 20,000.00 20,000.00
Communication

Motorola VHF net for
operations

with base, repeater and 50 1 50,000.00 50,000.00
handsets

Office furniture and fittings 1 150,000.00 150,000.00

Total Provision: 749,450.00
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